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INTRODUCTORY NOTES
[Updated: 8/21/02]

(1) Statutory Authority. The statutory authority for discrimination claims is as
follows: Equal Pay Act, 29 U.S.C. § 206(d) (2001) (prohibiting sex-based pay differentials); Age
Discrimination in Employment Act of 1967, 29 U.S.C. §§ 621-634 (2001) (age), Civil Rights Act
of 1866, 42 U.S.C. § 1981 (2001) (prohibiting racial discrimination in the making and
enforcement of contracts),; Civil Rights Act of 1871, 42 U.S.C. § 1983 (2001) (prohibiting state
action in violation of federal civil rights); Title VII of the Civil Rights Act of 1964, 42 U.S.C.
$$ 2000e to 2000e-17 (2001) (race, color, religion, national origin, or sex discrimination and
sexual harassment); Pregnancy Discrimination Act of 1978, 42 U.S.C. § 2000e(k) (2001)
(pregnancy); Americans With Disabilities Act of 1990, 42 U.S.C. §§ 12101-12213 (2001)
(disability); Rehabilitation Act of 1973, 29 U.S.C. § 794 (2001). The statutory authority for
retaliation claims is as follows: 29 U.S.C. § 626(d) (2001) (ADEA retaliation provision),; 42
U.S.C. § 2000e-3(a) (2001) (Title VII retaliation provision); 42 U.S.C. § 12203(a) (2001) (ADA
retaliation provision). See also Fennell v. First Step Designs, Ltd., 83 F.3d 526, 535 n.9 (Ist
Cir. 1996) (Title VII retaliation) (Stahl, J.) (Title VII and ADEA retaliation analysis is “largely
interchangeable”); see also Champagne v. Servistar Corp., 138 F.3d 7, 13 (Ist Cir. 1998) (ADA
retaliation claim) (Lynch, J.) (citing Mesnick v. General Elec. Co., 950 F.2d 816 (1st Cir. 1991)
(ADEA retaliation claim) (Selya, J.)).

(2) Disparate Treatment Cases. We have drafted generic instructions that should
generally be usable, with appropriate modifications, for federal employment discrimination
claims where the plaintiff claims disparate treatment based on race, color, religion, sex, national
origin or age, but we have drafted separate instructions for harassment, retaliation, Equal Pay
Act and disability discrimination claims. See, e.g., Serapion v. Martinez, 119 F.3d 982, 985 (st
Cir. 1997) (Title VII) (Selya, J.) (“We regard Title VII, ADEA, ERISA and FLSA as standing in
pari pasu and endorse the practice of treating judicial precedents interpreting one such statute
as instructive of decisions involving another.”); Equal Employment Opportunity Comm’n v.
Amego, Inc., 110 F.3d 135, 145 n.7 (1st Cir. 1997) (ADA) (Lynch, J.) (“The ADA is interpreted
in a manner similar to Title VII, and courts have frequently invoked the familiar burden-shifting
analysis of McDonnell-Douglas in ADA cases.” (citations omitted)); Dominguez-Cruz v. Suttle
Caribe, Inc., 202 F.3d 424, 428 n.3 (1st Cir. 2000) (ADEA) (Lynch, J.) (“This [Title VII
McDonnell Douglas] framework applies to Age Discrimination in Employment Act (ADEA)
cases under the law of this Circuit.”); Ayala-Gerena v. Bristol Meyers-Squibb Co., 95 F.3d 86,
95 (Ist Cir. 1996) (Section 1981) (Torruella, C.J.) (“In order to prevail under Section 1981, a
plaintiff must prove purposeful employment discrimination ... under the by-now familiar
analytical framework used in disparate treatment cases under Title VII.”); White v. Vathally,
732 F.2d 1037, 1039 (Ist Cir. 1984) (Title VII and section 1983) (Bownes, J.) (“[W]e have
recognized that the analytical framework for proving discriminatory treatment claims set out in
McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-805 (1973), is equally applicable to
constitutional and to Title VII claims.” (parallel citations omitted)); Kvorjak v. Maine, 259 F.3d
48, 50 n.1 (Ist Cir. 2001) (ADA) (Coffin, J.) (“the standards applicable to [the American’s with
Disabilities Act and the Rehabilitation Act] have been viewed as essentially the same”).

(3) Disparate Impact Cases. These instructions are not designed for use in disparate
impact cases.




(4) 1991 Civil Rights Act Partial Relief. The First Circuit has said that there is
“some dispute” as to whether the 1991 Civil Rights Act provisions allowing for partial relief in
mixed motive cases should be applied in McDonnell Douglas pretext cases or “outside of the
Title VII context.” Dominguez-Cruz, 202 F.3d at 429 n.4. Judge Lynch cited Justice Souter’s
dissent in St. Mary’s Honor Center v. Hicks, 509 U.S. 502, 542 (1993) (Title VII), and a dissent
by Judge Stahl in Carey v. Mt. Desert Island Hospital, 156 F.3d 31, 44 (Ist Cir. 1998) (Title
VII), for the proposition that the 1991 amendment might not be applicable to a McDonnell
Douglas pretext case. Dominguez-Cruz, 202 F.3d at 429 n.4. The court also cited Tanca v.
Nordberg, 98 F.3d 680, 682-85 (I1st Cir. 1996) (Title VII retaliation) (Torruella, C.J.), where it
held that the 1991 amendment does not apply to mixed motive retaliation claims. Dominguez-
Cruz, 202 F.3d at 429 n.4. As for ADEA cases, the court cited 8 Lex K. Larson, Employment
Discrimination, § 136.05, at 136-13 (2d ed. 1999), for cases holding that it does not apply to an
ADEA case. Dominguez-Cruz, 202 F.3d at 429 n.4. More recently the First Circuit has stated
explicitly that partial relief is not available under the ADEA. Melendez-Arroyo v. Cutler-
Hammer de P.R. Co., Inc., 273 F.3d 30, 33 (Ist Cir. 2001) (ADEA) (Boudin, C.J.). As for ADA
cases, “[t[his circuit has noted, but not resolved, the question . . . .” Patten v. Wal-Mart Stores
East, Inc., 300 F.3d 21, 25 n.2 (Ist Cir. 2002). Although not discussed in any of these cases,
section 1981 and section 1983 claims might also be excluded from the reach of this aspect of the
1991 amendment for the same reasons.

(5) Individual Liability. Although the First Circuit has not yet decided the issue,
other circuit and several district courts within the First Circuit have concluded that federal
employment discrimination statutes (e.g., Title VII, ADA, ADEA and other statutes that prohibit
discrimination by “employers”) do not authorize suits against individuals who have
discriminated or harassed. See Acevedo Lopez v. Police Dep’t of P.R., 247 F.3d 26, 29 (Ist Cir.
2001) (ADA) (Lipez, J.) (“We simply note that we have not resolved the question of whether
personal capacity suits can be sustained under the ADA. However several other circuit courts
and three district courts within this circuit have held that individuals are not subject to suit
under the ADA.” (internal quotations omitted) (collecting cases)); see also Quiron v. L.N.
Violette Co., 897 F. Supp. 18, 19-21 & n.2 (D. Me. 1995) (ADA and ADEA) (Brody, J.)
(collecting cases); see generally Henry P. Ting, Note, Who'’s the Boss?: Personal Liability
Under Title VII and the ADEA, 5 Cornell J.L. & Pub. Pol’y 515 (1996). Sections 1981 and 1983
do not use the same “employer” language and therefore do not share this restriction on
individual liability.

(6) Respondeat Superior in 42 U.S.C. §§ 1981 and 1983 Cases. Section 1983 does
not allow recovery on respondeat superior theories of liability. See Voutour v. Vitale, 761 F.2d
812, 819 (1st Cir. 1985) (section 1983) (Per Curiam) (“The Supreme Court has firmly rejected
respondeat superior as a basis for section 1983 liability of supervisory officials or
municipalities.” (citing Monell v. Department of Soc. Servs., 436 U.S. 658, 691, 694 n.58 (1978)
(section 1983) (Brennan, J.))); see also Aponte Matos v. Toledo Davila, 135 F.3d 182, 192 (Ist
Cir. 1998) (section 1983) (Lynch, J.) (“Supervisory liability under § 1983 ‘cannot be predicated
on a respondeat superior theory, but only on the basis of the supervisor’s own acts or
omissions.’”).




The availability of respondeat superior liability in section 1981 cases depends on the
identity of the defendant. Because the remedial provisions of section 1983 “provide[] the
exclusive federal damages remedy for the violation of the rights guaranteed by § 1981 when the
claim is pressed against a state actor,” Jett v. Dallas Indep. Sch. Dist., 491 U.S. 701, 731-32
(1989) (sections 1981 and 1983) (O’Connor, J.), there is no respondeat superior liability in
section 1981 cases involving governmental defendants. Section 1981 cases against non-
governmental defendants, on the other hand, are not governed by the section 1983 remedial
provisions, and therefore respondeat superior theories of liability are available. See Springer v.
Seaman, 821 F.2d 871, 881 (1st Cir. 1987) (section 1981) (Rosenn, J.) (“Unlike § 1983, § 1981
contains no limitation to actions taken under color of state law, and its legislative history
evidences no intention to reject the ordinarily applicable respondeat superior liability or to
impose the strict causation requirements of § 1983.”), abrogated in part by Jett, 491 U.S. at 731-
32 (although section 1983 provides the exclusive remedy for section 1981 cases against state
actors, section 1981 claims against private actors are not governed by section 1983 rules); see
also Fitzgerald v. Mountain States Tel. & Tel. Co., 68 F.3d 1257, 1262-64 (10th Cir. 1995)
(section 1981) (Kelly, J.) (analyzing section 1981 defendant’s liability under respondeat superior
theory), Cabrera v. Jakabovitz, 24 F.3d 372, 385-88 (2d Cir. 1994) (section 1981) (Newman,
C.J.) (same).

For a discussion of the substantive standards that apply in section 1983 supervisory
liability cases, see Excessive Force Instruction 1.1 note 3.




1.1 General Discrimination: Pretext
[Updated: 4/7/03]

Introductory Note

If the pretext case reaches the jury, there is no reason to instruct on McDonnell Douglas
burden shifting; that procedure for summary judgment and judgment as a matter of law is likely
only to confuse jurors. See Dominguez-Cruz v. Suttle Caribe, Inc., 202 F.3d 424, 429-30 (st
Cir. 2000) (ADEA) (Lynch, J.) (expressing skepticism about whether the direct/circumstantial
and the McDonnell Douglas approaches are really very “helpful” and stating that appellate
analysis after trial looks instead at “whether the totality of the evidence permits a finding of
discrimination”); White v. New Hampshire Dep’t of Corrections, 221 F.3d 254, 264 (Ist Cir.
2000) (Title VII) (Bownes, J.) (finding no error in refusal to give explicit instruction on pretext
where the instruction presented to the jury focused on “[t]he central issue, which the court must
put directly to the jury, ... whether or not plaintiff was discharged ‘because of [protected
conduct]’” (quoting Loeb v. Textron, Inc., 600 F.2d 1003, 1017 (Ist Cir. 1979) (ADEA)
(Campbell, J.))); Zapata-Matos v. Reckitt & Colman, Inc., 277 F.3d 40, 45 (Ist Cir. 2002) (Title
VII) (Lynch, J.) (“the ultimate question is not whether the explanation was false, but whether
discrimination was the cause of the termination”); Sanchez v. Puerto Rico Oil Co., 37 F.3d 712,
720 (1st Cir. 1994) (ADEA) (Selya, J.) (“[W]hen ... an employment discrimination action has
been submitted to a jury, the burden-shifting framework has fulfilled its function, and
backtracking serves no useful purpose. To focus on the existence of a prima facie case after a
discrimination case has been fully tried on the merits is to ‘unnecessarily evade([] the ultimate
question of discrimination vel non.’” (citing U.S. Postal Serv. Bd. of Govs. v. Aikens, 460 U.S.
711, 713-14 (1983) (Title VII) (Rehnquist, J.))). In Loeb, the First Circuit announced.:

McDonnell Douglas was not written as a prospective jury charge;
to read its technical aspects to a jury, ... will add little to the
Jjuror’s understanding of the case and, even worse, may lead jurors
to abandon their own judgment and to seize upon poorly
understood legalisms to decide the ultimate question of
discrimination. Since the advantages of trial by jury lie in
utilization of the jurors’ common sense, we would have serious
reservations about using McDonnell Douglas if doing so meant
engulfing a lay jury in the legal niceties discussed in this opinion.

600 F.2d at 1016.

Pattern Jury Instruction

[Plaintiff] accuses [defendant] of [protected characteristic]’ discrimination.  Specifically,
[she/he] claims that [defendant] took adverse employment action against [her/him] because of
[protected characteristic] discrimination.’



*{An “adverse employment action” is one that, standing alone, actually causes damage, tangible
or intangible, to an employee. The fact that an employee is unhappy with something his or her
employer did or failed to do is not enough to make that act or omission an adverse employment
action.” An employer takes adverse action against an employee only if it: (1) takes something of
consequence away from the employee, for example by discharging or demoting the employee,
reducing his or her salary, or taking away significant responsibilities; or (2) fails to give the
employee something that is a customary benefit of the employment relationship, for example, by
failing to follow a customary practice of considering the employee for promotion after a
particular period of service.’}

Even if you were to decide that the [specify adverse action] was neither fair nor wise nor
professionally handled, that would not be enough.” In order to succeed on the discrimination
claim, [plaintiff] must persuade you, by a preponderance of the evidence, that were it not for
[protected characteristic] discrimination,® [she/he] would not have been [specify adverse action].”

[Plaintiff] need not show that [protected characteristic] discrimination was the only or
predominant factor'® that motivated'' [defendant]. In fact, you may decide that other factors
were involved as well in [defendant]’s decisionmaking process. In that event, in order for you to
find for [plaintiff], you must find that [she/he] has proven that, although there were other factors,
[she/he] would not have been [specify adverse action] without the [protected characteristic]
discrimination.

'2{[Plaintiff] is not required to produce direct evidence of unlawful motive. You may infer
knowledge and/or motive as a matter of reason and common sense from the existence of other
facts—for example, explanations that were given that you find were really pretextual.
“Pretextual” means false or, though true, not the real reason for the action taken.}

An adverse employment action by a supervisor is an action of the employer."

? This instruction is designed for race, color, national origin, religion, sex, pregnancy or age discrimination cases.
The ADEA’s prohibition against age discrimination is limited to “individuals who are at least 40 years of age.” 29
U.S.C. § 631(a) (2001). The Introductory Notes at the beginning of these instructions outline the statutory basis for
each of these claims.
For sexual harassment cases, see Instructions 2.1-2.3. For disability discrimination cases, see Instruction

3.1. For Equal Pay Act cases, see Instruction 4.1. For retaliation cases, see Instruction 5.1.
3 The following language may be used in a pregnancy discrimination case:

Under federal law, employers must treat women affected by pregnancy the

same, for all employment-related purposes, as other persons not affected by

pregnancy but similar in their ability or inability to work. Concern for their

safety or that of their unborn children is no justification for different treatment.

Safety is a justification only when pregnancy actually interferes with an

employee’s ability to perform her job.
See International Union, United Auto., Aerospace and Agric. Implement Workers v. Johnson Controls, Inc., 499
U.S. 187, 204 (1991) (Title VII) (Blackmun, J.) (“Our case law, therefore, makes clear that the safety exception is
limited to instances in which sex or pregnancy actually interferes with the employee’s ability to perform the job.”).
(continued next page)




In Chevron U.S.A. Inc. v. Echazabal, 122 S. Ct. 2045 (2002), the Supreme Court held that, under the ADA,
concern for an employee’s own health is a permissible criterion in employee screening. In light of Johnson
Controls, any policy seeking the benefit of Chevron would have to be facially neutral, and not single out pregnant
women. See also Smith v. F.W. Morse & Co., 76 F.3d 413, 424-25 (1st Cir. 1996) (“At bottom, Title VII requires a
causal nexus between the employer’s state of mind and the protected trait (here, pregnancy). The mere coincidence
between that trait and the employment decision may give rise to an inference of discriminatory animus, but it is not
enough to establish a per se violation of the statute. . . .” (internal citation omitted)).

* This bracketed paragraph may be used in cases where there is a dispute about whether the action that the defendant
allegedly took against the plaintiff constituted an adverse employment action. Although this question, if it arises, is
one for the jury, see Melendez-Arroyo v. Cutler-Hammer de P.R. Co., Inc., 273 F.3d 30, 36 (1st Cir. 2001) (ADEA)
(Boudin, C.J.) (jury could find that plaintiff who was given a raise but assigned less challenging, largely menial
responsibilities suffered an adverse employment action), in most cases the dispute will be about whether the
defendant’s challenged conduct was motivated by discriminatory animus, not whether it amounted to an adverse
employment action. If there is no dispute about whether the alleged conduct, if proven, would constitute an adverse
employment action, the bracketed paragraph may be deleted and the words “took adverse employment action
against” in the second sentence of the first paragraph may be replaced by a brief description of the adverse
employment action defendant allegedly took.

> Blackie v. Maine, 75 F.3d 716, 725 (Ist Cir. 1996) (FLSA) (Selya, J.) (“[T]he inquiry must be cast in objective
terms. Work places are rarely idyllic retreats, and the mere fact that an employee is displeased by an employer's act
or omission does not elevate that act or omission to the level of a materially adverse employment action.”).

Blackie uses the term “materially adverse employment action,” but does not define the term (or, more
precisely, the significance of the word “materially”) beyond what is included in the text of this instruction. Three
other cases also use the modifier “materially” when discussing adverse employment actions, but none of these cases
indicates that a materially adverse employment action is different from an adverse employment action. Marrero v.
Goya of Puerto Rico, Inc., 304 F.3d 7 (1st Cir. 2002) (Title VII sexual harassment retaliation) (Lipez, J.); Simas v.
First Citizens’ Federal Credit Union, 170 F.3d 37, 49-50 (1st Cir. 1999) (Federal Credit Union Act; whistleblower
retaliation) (Cyr, J.) (applying Title VII definition of adverse employment action); Larou v. Ridlon, 98 F.3d 659, 663
n.6 (1st Cir. 1996) (First Amendment political discrimination) (Cyr, J.) (applying, with reservation, Blackie
definition of adverse employment action). Furthermore, none of these cases uses the term “materially adverse
employment action” exclusively; all the cases describe employment actions as “materially adverse” and “adverse”
interchangeably.  Other employment discrimination cases decided after Blackie have referred to adverse
employment action without the modifier “materially.” See, e.g., Straughn v. Delta Air Lines, Inc., 250 F.3d 23, 33
(1st Cir. 2001) (Title VII and section 1981) (Cyr, J.); Suarez v. Pueblo Int’l, Inc., 229 F.3d 49, 53-54 (1st Cir. 2000)
(ADEA) (Selya, J.); White v. New Hampshire Dep’t of Corrections, 221 F.3d 254, 262 (1st Cir. 2000) (Title VII)
(Bownes, I.).
® Blackie v. Maine, 75 F.3d 716, 725 (1st Cir. 1996) (FLSA) (Selya, I.). As the Blackie court noted, this definition
is generalized because “[d]etermining whether an action is materially adverse necessarily requires a case-by-case
inquiry.” Id. Consequently, although there is little explicit guidance in the case law about what constitutes an
adverse employment action, there are a number of cases that, by their factual holdings, help define the term. For
example, in the majority of cases, the court does not explicitly analyze whether the challenged conduct constitutes
an adverse employment action, presumably because certain actions, such as layoffs, salary reductions, and
demotions, are generally recognized as adverse employment actions. See, e.g., Straughn v. Delta Air Lines, Inc.,
250 F.3d 23 (1Ist Cir. 2001) (Title VII and section 1981) (Cyr, J.) (termination); Rodriguez-Cuervos v. Wal-Mart
Stores, Inc., 181 F.3d 15 (1st Cir. 1999) (Title VII) (Torruella, C.J.) (demotion); Mullin v. Raytheon Co., 164 F.3d
696 (1st Cir. 1999) (salary reduction); see also Welsh v. Derwinski, 14 F.3d 85, 86 (1st Cir. 1994) (ADEA) (Per
Curiam) (“Most cases involving a retaliation claim are based on an employment action which has an adverse impact
on the employee, i.e., discharge, demotion, or failure to promote.”). More helpful, though, are the cases where the
court decided whether a jury could reasonably find that the challenged actions constitute adverse employment
actions. In some cases, the court has defined what actions are insufficient to constitute an adverse employment
action by upholding a trial court’s conclusion that the defendant’s conduct was not, as a matter of law, actionable.
See, e.g., Marrero v. Goya of Puerto Rico, Inc., 304 F.3d 7, 24 (1st Cir. 2002) (Lipez, J.) (“minor, likely temporary,
changes in . . . working conditions,” extra supervision and probationary period in new post); Hernandez-Torres v.
Intercontinental Trading, Inc., 158 F.3d 43, 47 (1st Cir. 1998) (Title VII) (Schwarzer, Sr. Dist. J., N.D. Cal.)
(plaintiff was subjected to increased email messages, disadvantageous assignments and “admonition that [he]
(continued next page)




complete his work within an eight hour [day]”); Blackie, 75 F.3d at 726 (plaintiffs claimed defendants refused to
negotiate a “side agreement” to supplement their employment contract); Connell v. Bank of Boston, 924 F.2d 1169,
1179 (1st Cir. 1991) (ADEA) (Campbell, J.) (plaintiff who had already been fired and whose severance package was
already calculated was forced to leave office two weeks early). In another useful class of cases, the court held that
the challenged employment action could constitute an adverse employment action by either upholding a jury verdict
for the plaintiff, see, e.g., White v. New Hampshire Dep’t of Corrections, 221 F.3d 254, 262 (1st Cir. 2000) (Title
VII) (Bownes, J.) (“ample evidence” of adverse employment action where plaintiff was harassed, transferred
without her consent, not reassigned to another position, “and ultimately constructively discharged”), or holding that
the defendant was not entitled to summary judgment on this issue. See, e.g., Melendez-Arroyo v. Cutler-Hammer de
P.R. Co., Inc., 273 F.3d 30, 36 (1st Cir. 2001) (ADEA) (Boudin, C.J.) (plaintiff given standard salary increase but
assigned less challenging, largely menial responsibilities); DeNovellis v. Shalala, 124 F.3d 298, 306 (1st Cir. 1997)
(Title VII) (Bownes, J.) (plaintiff given five month assignment to job for which he had no experience and deprived
of meaningful duties); Randlett v. Shalala, 118 F.3d 857, 862 (1st Cir. 1997) (Title VII) (Boudin, J.) (defendant
refused to grant plaintiff a hardship transfer); see also Simas v. First Citizens’ Federal Credit Union, 170 F.3d 37,
48, 50 (1st Cir. 1999) (Federal Credit Union Act; whistleblower retaliation) (Cyr, J.) (plaintiff given negative
performance evaluations and deprived of responsibility for major account) (applying Title VII definition of adverse
employment action).

" Thomas v. Eastman Kodak Co., 183 F.3d 38, 64 (st Cir. 1999) (Title VII) (Lynch, J.) (citing Smith v. Stratus
Computer, Inc., 40 F.3d 11, 16 (1st Cir. 1996)) (Title VII) (Stahl, J.) (“Title VII does not grant relief to a plaintiff
who has been discharged unfairly, even by the most irrational of managers, unless facts and circumstances indicate
that discriminatory animus was the reason for the decision.”); see also Feliciano de la Cruz v. El Conquistador
Resort and Country Club, 218 F.3d 1, 8 (1st Cir. 2000) (Title VII) (Lipez, J.) (proof that decision is unfair “is not
sufficient to state a claim under Title VII”); Rodriguez-Cuervos v. Wal-Mart Stores, Inc., 181 F.3d 15, 22 (1st Cir.
1999) (Title VII) (Torruella, C.J.) (“Title VII does not stop a company from demoting an employee for any reason—
fair or unfair—so long as the decision to demote does not stem from a protected characteristic.” (citations omitted));
Mesnick v. General Elec. Co., 950 F.2d 816, 825 (1st Cir. 1991) (ADEA) (Selya, J.) (“Courts may not sit as super
personnel departments, assessing the merits—or even the rationality—of employers’ nondiscriminatory business
decisions.” (citations omitted)).

8 Case law talks about the “true reason,” “determining factor,” “determinative factor” and “motivating factor,”
sometimes using the definite article “the” and sometimes using the indefinite article “a.” The debate recalls
causation analysis in tort law with many of the same ambiguities. What does seem clear, however, is that “but for”
causation is the standard in pretext cases. Hidalgo v. Overseas Condado Ins. Agencies, Inc., 120 F.3d 328, 332 (1st
Cir. 1997) (ADEA) (Stahl, J.) (citing Mesnick v. General Elec. Co., 950 F.2d 816, 823 (1st Cir. 1991) (ADEA)
(Selya, J.)); see also Thomas v. Eastman Kodak Co., 183 F.3d 38, 58 (1st Cir. 1999) (Title VII) (Lynch, J.) (“The
ultimate question is whether the employee has been treated disparately ‘because of [the protected characteristic].”);
Price Waterhouse v. Hopkins, 490 U.S. 228, 262 (1989) (Title VII) (O’Connor, J., concurring) (“Thus, I disagree
with the plurality's dictum that the words ‘because of” do not mean ‘but-for’ causation; manifestly they do.”); Ward
v. Massachusetts Health Research Institute, Inc., 209 F.3d 29, 38 (1st Cir. 2000) (ADA) (Torruella, C.J.) (describing
the analysis of whether the plaintiff was fired “because of” his disability as “but/for reasoning”). We have therefore
chosen to avoid the listed terms, which seem to provoke endless debate in charge conferences, and use a simple “but
for” instruction (the actual words “but for” are not used because they are far less familiar to lay jurors than to
lawyers and judges). We thereby avoid the debate over those terms as reflected in the following case law:
Provencher v. CVS Pharmacy, 145 F.3d 5, 10 (1st Cir. 1998) (Title VII retaliation) (Coffin, J.) (“a motivating
factor” and “played a part” are problematic phrases; defendant is liable only if discrimination is “the determinative
factor”); Carey v. Mt. Desert Island Hospital, 156 F.3d 31, 38-39 (1st Cir. 1998) (Title VII) (Coffin, J.) (The First
Circuit has not yet decided whether “the ‘a motivating factor’ language in 42 U.S.C. § 2000e-2(m) applies to all
discrimination cases” or only to mixed motive cases.); id. at 46 (Stahl, J., dissenting) (“[A] district court errs by
giving a jury instruction pursuant to § 2000e-2(m) [e.g., ‘a motivating factor’ language], unless the court determines
that the plaintiff has adduced evidence of discrimination sufficient to take the case outside the McDonnell Douglas
paradigm. . ..”); St. Mary’s Honor Center v. Hicks, 509 U.S. 502, 542 (1993) (Title VII) (Souter, J., dissenting)
(“Congress has taken no action to indicate that we were mistaken in McDonnell Douglas and Burdine.”).

? The following sentence may be used in age discrimination cases where the defendant argues that the challenged
employment decision was based on a factor, other than age, that is often associated with age or is correlated with
age, such as seniority or pension status:

(continued next page)
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A defendant is entitled to base an employment decision on a factor other than

age, such as seniority, even if that factor is often correlated with age, as long as

the defendant is not using that other factor as a pretext to hide age

discrimination.
See Hazen Paper Co. v. Biggins, 507 U.S. 604, 611 (1993) (ADEA) (O’Connor, J.) (“When the employer’s decision
is wholly motivated by factors other than age, the problem of inaccurate and stigmatizing stereotypes disappears.
This is true even if the motivating factor is correlated with age, as pension status typically is.”); see also id. (“Yet an
employee’s age is analytically distinct from his years of service.”); Bramble v. American Postal Workers Union, 135
F.3d 21, 26 (Ist Cir. 1998) (ADEA) (Torruella, C.J.) (union that reduced union president’s salary based on
president’s status as a retiree did not discriminate because, although “there is a positive correlation between active
pay status and age, . . . one is not an exact proxy for the other”).
" See Carey v. Mt. Desert Island Hosp., 156 F.3d 31, 39 (Ist Cir. 1998) (Title VII) (Coffin, J.) (instruction
“requiring [a verdict for the defendant] if any reason other than gender played, however minimal, a part” in the
challenged employment decision places too heavy a burden on plaintiff); see also Hazen Paper Co. v. Biggins, 507
U.S. 604, 617 (1993) (ADEA) (O’Connor, J.) (“Once a ‘willful’ violation has been shown, the employee need not
additionally demonstrate that the employer's conduct was outrageous, or provide direct evidence of the employer’s
motivation, or prove that age was the predominant, rather than a determinative, factor in the employment decision.”
(emphasis added)).
""" Although there is dispute about the propriety of the use of the term “a motivating factor,” the First Circuit does
not appear to be troubled by the word “motivated” when used by itself. See, e.g., Straughn v. Delta Air Lines, Inc.,
250 F.3d 23, 35 (1st Cir. 2001) (Title VII and section 1981) (Cyr, J.) (citing Santiago-Ramos v. Centennial P.R.
Wireless Corp., 217 F.3d 46, 54 (1st Cir. 2000) (Title VII) (Wallace, J.) (“termination was motivated by [protected
characteristic] discrimination”)).
'2 The pretext language used in this bracketed paragraph is permissible and may help the jury understand the issue,
but is not required in the First Circuit. Fite v. Digital Equip. Corp., 232 F.3d 3, 7 (1st Cir. 2000) (ADEA and ADA)
(Boudin, J.) (“While permitted, we doubt that such an explanation is compulsory, even if properly requested.”);
White v. New Hampshire Dept. of Corrections, 221 F.3d 254 (1st Cir. 2000) (Title VII) (Bownes, J.) (finding no
error in refusal to give explicit instruction on pretext); see also Moore v. Robertson Fire Prot. Dist., 249 F.3d 786,
790 n.9 (8th Cir. 2001) (Title VII) (Bowman, J.) (“We do not express any view as to whether it would ever be
reversible error for a trial court to fail to give a pretext instruction, though we tend to doubt it.”); Palmer v. Board of
Regents of the Univ. Sys. of Ga., 208 F.3d 969, 974-75 (11th Cir. 2000) (Title VII) (Barkett, J.) (no reversible error
in refusal to give pretext instruction); Gehring v. Case Corp., 43 F.3d 340, 343 (7th Cir. 1994) (ADEA)
(Easterbrook, J.) (same). But see Townsend v. Lumbermens Mut. Cas. Co., 294 F.3d 1232, 1241 (10th Cir. 2002)
(Title VII and section 1981) (Holloway, J.) (“[I]n cases such as this, a trial court must instruct jurors that if they
disbelieve an employer's proffered explanation they may-- but need not--infer that the employer's true motive was
discriminatory.”); Cabrera v. Jakabovitz, 24 F.3d 372, 382 (2d Cir. 1994) (section 1981) (Newman, C.J.) (same);
Smith v. Borough of Wilkinsburg, 147 F.3d 272, 280 (3d Cir. 1998) (ADEA) (Sloviter, J.) (same).
" In Foley v. Commonwealth Electric Co., 312 F.3d 517, 521 (1st Cir. 2002), the courts states that “this instruction
optimally should have been included in the charge.”
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1.2 General Discrimination: Mixed Motive
[Updated: 4/7/03]

Introductory Note

1t is clear that in the early stages of litigation a plaintiff may proceed simultaneously on
both a McDonnell Douglas pretext case and a Price Waterhouse mixed motive case. See, e.g.,
Dominguez-Cruz v. Suttle Caribe, Inc., 202 F.3d 424, 434 (Ist Cir. 2000) (ADEA) (Lynch, J.)
(quoting approvingly Fernandes v. Costa Bros. Masonry, Inc., 199 F.3d 572, 581 (Ist Cir. 1999)
(Title VII) (Selya, J.)). What happens at the jury instruction stage, however, is problematic.
Judge Selya has said quite clearly that “the trial court, at an appropriate stage of the litigation,
will channel the case into one format or the other.” Fernandes, 199 F.3d at 581, see also
Dominguez-Cruz, 202 F.3d at 434 (citing Fernandes for the same proposition). The logical
implication is that a jury will not be charged simultaneously on both theories. But in Febres v.
Challenger Caribbean Corp., 214 F.3d 57, 64 & n.9 (Ist Cir. 2000) (ADEA), Judge Selya said
that the trial judge there had instructed on both theories “and we express no opinion on the
practice.”

The problem is this. A plaintiff is entitled to a mixed motive instruction only if he or she
has “direct” evidence of discrimination or, as Judge Selya has said, in “those infrequent cases
in which a plaintiff can demonstrate with a high degree of assurance that the employment
decision of which he complains ‘was the product of a mixture of legitimate and illegitimate
motives.”” Fernandes, 199 F.3d at 580. The First Circuit has said: “We need not get into the
question of whether mixed-motive analysis is available on strong circumstantial evidence of
discrimination,” Patten v. Wal-Mart Stores East, Inc., 300 F.3d 21, 25 n.1 (1st Cir. 2002), and
has explicitly refused on several occasions to define what is direct evidence. Febres, 214 F.3d at
60 (“[T]he courts of appeals are in some disarray as to what constitutes direct evidence
sufficient to provoke a mixed motive instruction . .. [but] [w]e need not draw overly fine
distinctions today.”); Fernandes, 199 F.3d at 581-83 (outlining possible definitions of “direct
evidence” and noting that “the question [of the definition of direct evidence] is wide open in this
circuit”); see also Weston-Smith v. Cooley Dickinson Hosp., Inc., 282 F.3d 60, 65 (st Cir.
2002) (Title VII) (Lynch, J.). It is therefore hard to see how a trial judge can confidently charge
a jury on what is direct evidence. (Perhaps the First Circuit is coming closer to a definition. See
Vesprini v. Shaw Contract Flooring Services, Inc., 315 F.37, (1st Cir. 2002)(“Although its exact
contours remain murky, the term ‘direct evidence’ reasonably contemplates only those
“statements by a decisionmaker that that directly reflect the alleged animus and bear squarely
on the contested employment decision.”’[quotations omitted] (emphasis added).”(Cyr, J.).) The
First Circuit has also said that the burden shifts in a mixed motive case only if the jury “accepts
the ‘direct evidence’. .. and draws the inference that the employer used an impermissible
criterion in reaching the disputed employment decision.” Febres, 214 F.3d at 64. Thus, if both
a pretext and a mixed motive theory are going to the jury simultaneously, unless a trial judge is
able to provide a definition of the term “direct” evidence, he or she must list each item of direct
evidence and ask the jury in a special interrogatory whether it believes the enumerated items.
(Presumably the trial judge must also tell the jury which of the items alone or in combination are
sufficient to support the burden shift.) This seems unnecessarily complex and risks undue
comment on the evidence in the sense that it will undoubtedly focus the jury’s attention on
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certain portions of the evidence to the exclusion of others. The alternative is to take at face
value Judge Selya’s Fernandes statement that the trial court is to channel the case into one
format or the other, and ignore his later Febres diffidence. On that basis, once a trial judge is
satisfied that there is enough direct evidence in the case to support the mixed motive instruction,
he or she would charge solely on Price Waterhouse, not distinguishing for the jury between
circumstantial and direct evidence. That approach is not entirely consistent theoretically with
the premise for determining which cases go to the jury on the mixed motive instruction, but it is
more practical.

For these reasons, this instruction does not distinguish between direct and indirect
evidence, or give alternative Price Waterhouse / McDonnell Douglas instructions. See
Dominguez-Cruz, 202 F.3d at 429-30 (“In fact, one might question whether these bright lines
[between direct and indirect evidence] are so helpful in the end. . .. In appeals after trial, this
and other courts have recognized the need for flexibility and have sometimes bypassed these
approaches and instead looked at whether the totality of the evidence permits a finding of
discrimination.” (citations omitted)).

Pattern Jury Instruction

[Plaintiff] accuses [defendant] of [protected characteristic]'* discrimination. Specifically,
[he/she] claims that [defendant] took adverse employment action against [him/her] because of
[protected characteristic] discrimination.'

14 An “adverse employment action” is one that, standing alone, actually causes damage, tangible
or intangible, to an employee. The fact that an employee is unhappy with something his or her
employer did or failed to do is not enough to make that act or omission an adverse employment
action.'” An employer takes adverse action against an employee only if it: (1) takes something
of consequence away from the employee, for example by discharging or demoting the employee,
reducing his or her salary, or taking away significant responsibilities; or (2) fails to give the
employee something that is a customary benefit of the employment relationship, for example, by
failing to follow a customary practice of considering the employee for promotion after a
particular period of service.'}

In order to succeed on this claim, [plaintiff] must first persuade you, by a preponderance of the
evidence, that [her/his] [protected characteristic] was a motivating factor'® in [defendant]’s

decision to [specify adverse action].?’

To prove that [protected characteristic] was a “motivating factor,” [plaintiff] must show that it
played a nontrivial role’' in [defendant]’s decision to [specify adverse action]. [Plaintiff] need
not show that [protected characteristic] discrimination was the only22 reason [defendant] [specify
adverse action]. But [she/he] must show that [defendant] relied upon [protected characteristic]
discrimination in making its decision.*

An adverse employment action by a supervisor is an action of the employer.**
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If you find that [plaintiff] has not proven by a preponderance of the evidence that [plaintiff]’s
[protected characteristic] played a more than trivial role in [specify adverse action], your verdict
must be for the defendant.

But if you find that [plaintiff] has proven by a preponderance of the evidence that [his/her]
[protected characteristic] was a motivating factor in [defendant]’s decision to [specify adverse
action], then the burden of proof shifts to [defendant] to prove by a preponderance of the
evidence® that it would nevertheless have taken the same action even if it had not considered
[plaintiff]’s [protected characteristic].2®

If you find that [defendant] has not met its burden of proof, your verdict will be for the [plaintiff]
and you will proceed to consider damages as I will describe them. But if you find that
[defendant] has proven that it would have taken the same action regardless of [plaintiff]’s
[protected characteristic], you will not consider damages.

I have prepared a special verdict form to assist you in addressing these issues.”’

' This instruction is designed for race, color, national origin, religion, sex, pregnancy or age discrimination cases.
The ADEA’s prohibition against age discrimination is limited to “individuals who are at least 40 years of age.” 29
U.S.C. § 631(a) (2001). The Introductory Notes at the beginning of these instructions outline the statutory basis for
each of these claims.
For sexual harassment cases, see Instructions 2.1-2.3. For disability discrimination cases, see Instruction

3.1. For Equal Pay Act cases, see Instruction 4.1. For retaliation cases, see Instruction 5.1.
'3 The following sentence may be used in a pregnancy discrimination case:

Under federal law, employers must treat women affected by pregnancy the

same, for all employment-related purposes, as other persons not affected by

pregnancy but similar in their ability or inability to work. Concern for their

safety or that of their unborn children is no justification for different treatment.

Safety is a justification only when pregnancy actually interferes with an

employee’s ability to perform her job.
See International Union, United Auto., Aerospace and Agric. Implement Workers v. Johnson Controls, Inc., 499
U.S. 187, 204 (1991) (Title VII) (Blackmun, J.) (“Our case law, therefore, makes clear that the safety exception is
limited to instances in which sex or pregnancy actually interferes with the employee’s ability to perform the job.”).

In Chevron U.S.A. Inc. v. Echazabal, 122 S. Ct. 2045 (2002), the Supreme Court held that, under the ADA,

concern for an employee’s own health is a permissible criterion in employee screening. In light of Johnson
Controls, any policy seeking the benefit of Chevron would have to be facially neutral, and not single out pregnant
women. See also Smith v. F.W. Morse & Co., 76 F.3d 413, 424-25 (1st Cir. 1996) (“At bottom, Title VII requires a
causal nexus between the employer’s state of mind and the protected trait (here, pregnancy). The mere coincidence
between that trait and the employment decision may give rise to an inference of discriminatory animus, but it is not
enough to establish a per se violation of the statute. . . .” (internal citation omitted)).
' This bracketed paragraph may be used in cases where there is a dispute about whether the action that the
defendant allegedly took against the plaintiff constituted an adverse employment action. Although this question, if it
arises, is one for the jury, see Melendez-Arroyo v. Cutler-Hammer de P.R. Co., Inc., 273 F.3d 30, 36 (1st Cir. 2001)
(ADEA) (Boudin, C.J.) (jury could find that plaintiff who was given a raise but assigned less challenging, largely
menial responsibilities suffered an adverse employment action), in most cases the dispute will be about whether the
defendant’s challenged conduct was motivated by discriminatory animus, not whether it amounted to an adverse
employment action. If there is no dispute about whether the alleged conduct, if proven, would constitute an adverse
employment action, the bracketed paragraph may be deleted and the words “took adverse employment action
(continued next page)
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against” in the second sentence of the first paragraph may be replaced by a brief description of the adverse
employment action defendant allegedly took.

' Blackie v. Maine, 75 F.3d 716, 725 (1st Cir. 1996) (FLSA) (Selya, J.) (“[T]he inquiry must be cast in objective
terms. Work places are rarely idyllic retreats, and the mere fact that an employee is displeased by an employer's act
or omission does not elevate that act or omission to the level of a materially adverse employment action.”).

Blackie uses the term “materially adverse employment action,” but does not define the term (or, more
precisely, the significance of the word “materially”) beyond what is included in the text of this instruction. Two
other cases also use the modifier “materially” when discussing adverse employment actions (both cases take the
language from Blackie), but neither of these cases indicates that a materially adverse employment action is different
from an adverse employment action. Simas v. First Citizens’ Federal Credit Union, 170 F.3d 37, 49-50 (1st Cir.
1999) (Federal Credit Union Act; whistleblower retaliation) (Cyr, J.) (applying Title VII definition of adverse
employment action); Larou v. Ridlon, 98 F.3d 659, 663 n.6 (Ist Cir. 1996) (First Amendment political
discrimination) (Cyr, J.) (applying, with reservation, Blackie definition of adverse employment action).
Furthermore, none of these three cases uses the term “materially adverse employment action” exclusively; all three
cases describe employment actions as “materially adverse” and “adverse” interchangeably. Other employment
discrimination cases decided after Blackie have referred to adverse employment action without the modifier
“materially.” See, e.g., Straughn v. Delta Air Lines, Inc., 250 F.3d 23, 33 (1st Cir. 2001) (Title VII and section
1981) (Cyr, J.); Suarez v. Pueblo Int’l, Inc., 229 F.3d 49, 53-54 (1st Cir. 2000) (ADEA) (Selya, J.); White v. New
Hampshire Dep’t of Corrections, 221 F.3d 254, 262 (1st Cir. 2000) (Title VII) (Bownes, J.).

'8 Blackie v. Maine, 75 F.3d 716, 725 (st Cir. 1996) (FLSA) (Selya, J.). As the Blackie court noted, this definition
is generalized because “[d]etermining whether an action is materially adverse necessarily requires a case-by-case
inquiry.” Id. Consequently, although there is little explicit guidance in the case law about what constitutes an
adverse employment action, there are a number of cases that, by their factual holdings, help define the term. For
example, in the majority of cases, the court does not explicitly analyze whether the challenged conduct constitutes
an adverse employment action, presumably because certain actions, such as layoffs, salary reductions, and
demotions, are generally recognized as adverse employment actions. See, e.g., Straughn v. Delta Air Lines, Inc.,
250 F.3d 23 (1st Cir. 2001) (Title VII and section 1981) (Cyr, J.) (termination); Rodriguez-Cuervos v. Wal-Mart
Stores, Inc., 181 F.3d 15 (Ist Cir. 1999) (Title VII) (Torruella, C.J.) (demotion); Mullin v. Raytheon Co., 164 F.3d
696 (1st Cir. 1999) (salary reduction); see also Welsh v. Derwinski, 14 F.3d 85, 86 (1st Cir. 1994) (ADEA) (Per
Curiam) (“Most cases involving a retaliation claim are based on an employment action which has an adverse impact
on the employee, i.e., discharge, demotion, or failure to promote.”). More helpful, though, are the cases where the
court decided whether a jury could reasonably find that the challenged actions constitute adverse employment
actions. In some cases, the court has defined what actions are insufficient to constitute an adverse employment
action by upholding a trial court’s conclusion that the defendant’s conduct was not, as a matter of law, actionable.
See, e.g., Hernandez-Torres v. Intercontinental Trading, Inc., 158 F.3d 43, 47 (1st Cir. 1998) (Title VII) (Schwarzer,
Sr. Dist. J., N.D. Cal.) (plaintiff was subjected to increased email messages, disadvantageous assignments and
“admonition that [he] complete his work within an eight hour [day]”); Blackie, 75 F.3d at 726 (plaintiffs claimed
defendants refused to negotiate a “side agreement” to supplement their employment contract); Connell v. Bank of
Boston, 924 F.2d 1169, 1179 (1st Cir. 1991) (ADEA) (Campbell, J.) (plaintiff who had already been fired and
whose severance package was already calculated was forced to leave office two weeks early). In another useful
class of cases, the court held that the challenged employment action could constitute an adverse employment action
by either upholding a jury verdict for the plaintiff, see, e.g., White v. New Hampshire Dep’t of Corrections, 221 F.3d
254, 262 (1st Cir. 2000) (Title VII) (Bownes, J.) (“ample evidence” of adverse employment action where plaintiff
was harassed, transferred without her consent, not reassigned to another position, “and ultimately constructively
discharged”), or holding that the defendant was not entitled to summary judgment on this issue. See, e.g.,
Melendez-Arroyo v. Cutler-Hammer de P.R. Co., Inc., 273 F.3d 30, 36 (1st Cir. 2001) (ADEA) (Boudin, C.J.)
(plaintiff given standard salary increase but assigned less challenging, largely menial responsibilities); DeNovellis v.
Shalala, 124 F.3d 298, 306 (1st Cir. 1997) (Title VII) (Bownes, J.) (plaintiff given five month assignment to job for
which he had no experience and deprived of meaningful duties); Randlett v. Shalala, 118 F.3d 857, 862 (1st Cir.
1997) (Title VII) (Boudin, J.) (defendant refused to grant plaintiff a hardship transfer); see also Simas v. First
Citizens’ Federal Credit Union, 170 F.3d 37, 48, 50 (Ist Cir. 1999) (Federal Credit Union Act; whistleblower
retaliation) (Cyr, J.) (plaintiff given negative performance evaluations and deprived of responsibility for major
account) (applying Title VII definition of adverse employment action).

42 U.S.C. § 2000e-2(m) (2001) (“an unlawful employment practice is established when the complaining party
(continued next page)
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demonstrates that race, color, religion, sex, or national origin was a motivating factor for any employment practice,
even though other factors also motivated the practice”); Febres v. Challenger Caribbean Corp., 214 F.3d 57, 60 (1st
Cir. 2000) (ADEA) (Selya, J.) (“a proscribed factor. .. played a motivating part in the disputed employment
decision”); Fernandes v. Costa Bros. Masonry, Inc., 199 F.3d 572, 580 (1st Cir. 1999) (Title VII) (Selya, J.) (quoting
Price Waterhouse v. Hopkins, 490 U.S. 228, 247 (1989) (Title VII) (Brennan, Jr., plurality)) (Price Waterhouse
standard applies where the challenged employment decision was “the product of a mixture of legitimate and
illegitimate motives”).
%0 The following sentence may be used in age discrimination cases where the defendant argues that the challenged
employment decision was based on a factor, other than age, that is often associated with age or is correlated with
age, such as seniority or pension status:

A defendant is entitled to base an employment decision on a factor other than

age, such as seniority, even if that factor is often correlated with age, as long as

the defendant is not using that other factor as a pretext to hide age

discrimination.
Hazen Paper Co. v. Biggins, 507 U.S. 604, 611 (1993) (ADEA) (O’Connor, J.) (“When the employer’s decision is
wholly motivated by factors other than age, the problem of inaccurate and stigmatizing stereotypes disappears. This
is true even if the motivating factor is correlated with age, as pension status typically is.”); see also id. (“Yet an
employee’s age is analytically distinct from his years of service.”); Bramble v. American Postal Workers Union, 135
F.3d 21, 26 (Ist Cir. 1998) (ADEA) (Torruella, C.J.) (union that reduced union president’s salary based on
president’s status as a retiree did not discriminate because, although “there is a positive correlation between active
pay status and age, ... one is not an exact proxy for the other”).

! The meaning of “motivating factor” in a mixed motive instruction is still problematic. In Fernandes v. Costa
Bros. Masonry, Inc., 199 F.3d 572, 580 (1st Cir. 1999) (Title VII), Judge Selya stated that a plaintiff must show that
the illegitimate factor played a ‘“substantial role” or “placed substantial negative reliance on an illegitimate
criterion.” This use of the word “substantial” comes from Justice O’Connor’s separate concurrence in Price
Waterhouse. 490 U.S. 228, 275, 277 (1989) (Title VII) (O’Connor, J., concurring). She used the term throughout
her opinion to distinguish her position from the Brennan plurality (and Judge Selya has said that the O’Connor
concurrence is the opinion that ought to guide the courts in this Circuit. Fernandes, 199 F.3d at 580.) Justice
Brennan used the term “a motivating factor” and wrote that there was no meaningful difference in the plurality’s test
from O’Connor’s concurrence. 490 U.S. at 250 n.13. That statement is consistent with the Court’s earlier use of the
term in a case involving employment termination for protected speech. Mt. Healthy City Sch. Dist. Bd. of Educ. v.
Doyle, 429 U.S. 274, 287 (1977) (First and Fourteenth Amendment discrimination) (Rehnquist, J.) (“conduct was a
‘substantial factor’ or to put it in other words, ... it was a ‘motivating factor’”; if the plaintiff proves that, the
defendant can still escape liability by showing it would have taken the same action regardless). But Justice
O’Connor disagreed. 490 U.S. at 277-78. Justice O’Connor did not define the term “substantial” in any way that
could be used by a jury. She did seem concerned that, without some limitation, stray remarks or random sexist
terminology might inappropriately be thought to satisfy the test of “a motivating factor” because a factfinder might
think they “play a role” and for her that was too weak because “[r]ace and gender always ‘play a role’ in an
employment decision in the benign sense that these are human characteristics of which decisionmakers are aware
and about which they may comment in a perfectly neutral and nondiscriminatory fashion.” Id. at 277. According to
Justice O’Connor, something is “substantial” if “as an evidentiary matter, a reasonable factfinder could conclude
that absent further explanation, the employer’s discriminatory motivation ‘caused’ the employment decision,” id. at
265; “the plaintiff must produce evidence sufficient to show that an illegitimate criterion was a substantial factor in
the particular employment decision such that a reasonable factfinder could draw an inference that the decision was
made ‘because of’ the plaintiff’s protected status.” Id. at 278. This use of the term “substantial” in a prima facie
sense is related to but subtly and importantly different from its general use in tort causation. As the Restatement
(Second) of Torts explained:

The word “substantial” is used to denote the fact that the defendant’s conduct

has such an effect in producing the harm as to lead reasonable [persons] to

regard it as a cause, using that word in the popular sense, in which there always

lurks the idea of responsibility, rather than in the so-called “philosophic sense,”

which includes every one of the great number of events without which any

happening would not have occurred. Each of these events is a cause in the so-
(continued next page)
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called “philosophic sense,” yet the effect of many of them is so insignificant that

no ordinary mind would think of them as causes.
Restatement (Second) of Torts § 431 cmt. a (1963-64). For a jury, the term “substantial” in a causation instruction is
even more confusing than the term “motivating,” and it could be viewed as imposing a heavier burden. See
Restatement (Second) of Torts §§ 431, 433 (1963-64) (discussing and defining the term “substantial factor”); W.
Page Keeton, et al., Prosser and Keeton on Torts 278 (5th ed. 1984) (discussing the difficulty of using the
“substantial cause” test to determine legal or proximate cause). It also creates confusion with the ADA’s use of the
same term with a different meaning in the requirement that an impairment “substantially limit” a major life activity.
42 U.S.C. § 12102 (2)(A).

We have selected the word “nontrivial” as a substitute for “substantial” and “motivating” in keeping with
the definition of substantiality from the Restatement (Second) of Torts, supra, and Justice O’Connor’s Price
Waterhouse opinion. A search of federal case law did not disclose other uses of “nontrivial” in this context.
However it is used here because it provides an appropriately concrete alternate description of this difficult concept
of legal causation.

2242 U.S.C. § 2000e-2(m) (2001) (“even though other factors also motivated the practice™).

3 Fields v. Clark Univ., 966 F.2d 49, 52 (1st Cir. 1992) (Title VII) (Pettine, Sr. Dist. J., D.R.I.) (citing Price
Waterhouse v. Hopkins, 490 U.S. 228, 242 (1989) (Title VII) (Brennan, J., plurality)) (“We conclude, instead, that
Congress meant to obligate her to prove that the employer relied upon sex-based considerations in coming to its
decision.”)

 In Foley v. Commonwealth Electric Co., 312 F.3d 517, 521 (1st Cir. 2002), the courts stated that “this instruction
optimally should have been included in the charge.”

%> Febres v. Challenger Caribbean Corp., 214 F.3d 57, 60 (Ist Cir. 2000) (ADEA) (Selya, J.) (Direct evidence of
discrimination “shifts the burden of persuasion to the employer, who then must establish that he would have reached
the same decision regarding the plaintiff even if he had not taken the proscribed factor into account.”)

*® Another possible defense in cases of age, disability, sex, pregnancy, national origin or religious discrimination
would be for the defendant to argue that the challenged characteristic was a “bona fide occupational qualification”
(“BFOQ”). See 29 U.S.C. § 623(f)(1) (2001) (allowing BFOQ defense for employment decisions based on age); 42
U.S.C. § 2000e-2(e) (2001) (same for religion, sex, and national origin); 42 U.S.C. § 12113 (2001) (same for
disability); see also International Union, United Auto., Aerospace and Agric. Implement Workers v. Johnson
Controls, Inc., 499 U.S. 187, 200-201 (1991) (Title VII) (Blackmun, J.); Western Air Lines, Inc. v. Criswell, 472
U.S. 400, 402-403 (1985) (ADEA) (Stevens, J.); Gately v. Massachusetts, 2 F.3d 1221, 1225-26 (1st Cir. 1993)
(ADEA) (Stahl, J.). In order to use the BFOQ defense, the defendant must: 1) “show that the qualification at issue is
reasonably necessary to the essence of [its] business[;]” and 2) “justify [the] use of [the protected characteristic] as a
proxy for that qualification.” Gately, 2 F.3d at 1225 (internal citations and quotations omitted). The defendant may
justify the use of the protected characteristic as a proxy by either: 1) showing that it had “a factual basis for
believing[] that all or substantially all persons [with the protected characteristic] would be unable to perform the
duties of the job involved[;]” or 2) establishing “that it is impossible or highly impractical to deal with the
[employees with the protected characteristic] on an individualized basis.” Id. at 1225-26 (internal citations and
quotations omitted).

Because of these elements of a BFOQ defense, this instruction is not appropriate for BFOQ cases. More

specifically, this instruction is inappropriate for a BFOQ case because it asks the jury to decide what factor or
factors motivated the defendant to take the challenged action, whereas the defendant’s reliance on the protected
characteristic is generally undisputed in a BFOQ case (instead the focus of the dispute is whether the protected
characteristic qualifies as a BFOQ).
*"In Title VII cases, the judge, not the jury, determines the availability of certain remedies when the plaintiff
establishes prohibited discrimination and the defendant establishes that it would have taken the same action
regardless. See 42 U.S.C. § 2000e-5(g)(2)(B) (2001) (“On a claim in which an individual proves a violation under
section 2000e-2(m) of this title and a respondent demonstrates that the respondent would have taken the same action
in the absence of the impermissible motivating factor, the court” may grant declaratory relief, injunctive relief, and
attorneys fees, but may not “award damages or issue an order requiring any admission, reinstatement, hiring, [or]
promotion.”). As discussed in Introductory Note 4, in cases other than Title VII mixed motive cases (e.g., ADEA,
Title VII pretext, retaliation) such a showing by the defendant avoids liability altogether.
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1.3

Special Verdict Form: General Discrimination—Mixed Motive Case

[Updated: 6/14/02]

Special Verdict Form

Has [plaintiff] proven by a preponderance of the evidence that
[protected characteristic] was a motivating factor in [defendant]’s
decision to [specify adverse action]?

Yes No

If “no,” answer no further questions. If “yes,” proceed to next
question.

Has [defendant] proven by a preponderance of the evidence that it
would nevertheless have taken the same action even if it had not
considered [protected characteristic]?

Yes  No

If “yes,” answer no further questions. If “no,” proceed to next
question.

What damages do you award [plaintiff] against [defendant]?

$
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2.1 Sexual Harassment—Quid Pro Quo”
[Updated: 4/7/03]

Pattern Jury Instruction

[Plaintiff] accuses [defendant] of sexual harassment® in violation of federal law. Specifically,
[she/he] claims that [specify the quid pro quo] and that [defendant] took adverse tangible
employment action against [her/him] for refusing.”® In order to succeed on this claim, [plaintiff]
must persuade you by a preponderance of the evidence that:

First, [she/he] was subjected to unwelcome sexual advances that were sexually motivated
because of [her/his] sex'; and

Second, [her/his] rejection of the advances affected a tangible aspect of [her/his]
employment—in other words, that were it not for [her/his] rejection of the advances,>
[she/he] would not have been [specify adverse action].

. P . . 33
An advance is unwelcome if it is uninvited and offensive or unwanted.

Even if you were to decide that the [specify adverse action] was neither fair nor wise nor
professionally handled, that would not be enough.>* In order to succeed on the sexual
harassment claim, [plaintiff] must persuade you, by a preponderance of the evidence, that were it
not for [her/his] rejection of the advances,” [she/he] would not have been [specify adverse
action].

[Plaintiff] need not show that [her/his] rejection of the advances was the only or predominant
factor’® that motivated®’ [defendant]. In fact, you may decide that other factors were involved as
well in [defendant]’s decisionmaking process. In that event, in order for you to find for
[plaintiff], you must find that [she/he] has proven that, although there were other factors, [she/he]
would not have been [specify adverse action] without [her/his] rejection of the advances.

¥ {[Plaintiff] is not required to produce direct evidence of unlawful motive. You may infer
knowledge and/or motive as a matter of reason and common sense from the existence of other
facts—for example, explanations that were given that you find were really pretextual.
“Pretextual” means false or, though true, not the real reason for the action taken.}

An adverse employment action by a supervisor is an action of the employer.*

¥ Although the Supreme Court has warned against over-emphasizing the quid pro quo / hostile environment
distinction, the formulation is still useful in determining the type of charge to be given:

We do not suggest the terms quid pro quo and hostile work environment are

irrelevant to Title VII litigation. To the extent they illustrate the distinction

between cases involving a threat which is carried out and offensive conduct in

general, the terms are relevant when there is a threshold question whether a

plaintiff can prove discrimination in violation of Title VII. When a plaintiff

proves that a tangible employment action resulted from a refusal to submit to a
(continued next page)
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supervisor's sexual demands, he or she establishes that the employment decision

itself constitutes a change in the terms and conditions of employment that is

actionable under Title VII.
Burlington Industries, Inc. v. Ellerth, 524 U.S. 742, 753-54 (1998) (Title VII) (Kennedy, J.).
% This instruction should be used in cases where the defendant suffered an adverse tangible employment action
because he or she refused unwanted sexual advances. If the plaintiff did not suffer an adverse tangible employment
action, then Instruction 2.2 or 2.3 should be used.

%% In Burlington Industries, Inc. v. Ellerth, 524 U.S. 742, 765 (1998) (Title VII) (Kennedy, J.), the Court held that an
employer is strictly liable for sexual harassment by an employee in a supervisory position if the plaintiff suffered a
tangible employment action as a result of refusal to submit to sexual harassment. Id. at 761-62 (“When a supervisor
makes a tangible employment decision, there is assurance the injury could not have been inflicted absent the agency
relationship.”).

The Court defined a tangible employment action as “a significant change in employment status, such as
hiring, firing, failing to promote, reassignment with significantly different responsibilities, or a decision causing a
significant change in benefits.” Id. at 761. It is not clear whether the term “tangible employment action” (as used
by the Court in Ellerth) is synonymous with the term “adverse employment action,” the term commonly used in
employment discrimination cases. See Fierros v. Texas Dep’t of Health, 274 F.3d 187, 192 n.2 (5th Cir. 2001)
(Title VII) (King, C.J.) (discussing whether Ellerth’s definition of “tangible employment action” expanded the
definition of “adverse employment action” used in Title VII retaliation claims).  The terms serve two different
purposes. The Ellerth Court used the term tangible employment action to describe an indicator of employer
endorsement of and thus culpability for the actions of an employee, a surrogate for the more complicated agency
analysis. Adverse employment action, on the other hand, is used to describe an injury or harm requirement the
plaintiff must demonstrate. Other than one passing reference, Higgins v. New Balance Athletic Shoe, Inc., 194 F.3d
252, 258 (1st Cir. 1999) (Title VII and ADA) (Selya, J.), the First Circuit has not yet used the term “tangible
employment action.”

3! The harasser need not be of the opposite sex to the victim; same-sex harassment is also actionable. Oncale v.
Sundowner Offshore Servs., Inc., 523 U.S. 75, 79-80 (1998) (Title VII) (Scalia, J.); see also Higgins v. New Balance
Athletic Shoe, Inc., 194 F.3d 252, 258-59 (1st Cir. 1999) (Title VII and ADA) (Selya, J.). The essential issue is
whether the victim was harassed “because of” his or her sex.

32 The causation language in this instruction is drawn from the pretext model because it is the most common model
for a quid pro quo case. In a case where the mixed motive model is appropriate, the causation language from
Instruction 1.2 should be used.

33 This definition comes from Chamberlin v. 101 Realty, Inc., 915 F.2d 777, 784 (1st Cir. 1990) (Title VII) (Cyr, I.).
Whether a particular advance was unwelcome is a fact-intensive, context-specific inquiry. See Meritor Sav. Bank,
FSB v. Vinson, 477 U.S. 57, 68 (1986) (Title VII) (Rehnquist, J.) (“the question whether particular conduct was
indeed unwelcome presents difficult problems of proof and turns largely on credibility determinations committed to
the trier of fact”). The fact that the plaintiff did not explicitly reject the advance is not necessarily dispositive.
Chamberlin, 915 F.2d at 784 (“[T]he perspective of the factfinder evaluating the welcomeness of sexual
overtures . .. must take account of the fact that the employee may reasonably perceive that her recourse to more
emphatic means of communicating the unwelcomeness of the supervisor's sexual advances, as by registering a
complaint, though normally advisable, may prompt the termination of her employment, especially when the sexual
overtures are made by the owner of the firm.”).

There is some uncertainty in the First Circuit about the weight the fact finder should give to the respective

perspectives of the person making the advance and the person receiving it. For a discussion of this issue, see Harris
v. International Paper Co., 765 F. Supp. 1509, 1513-16 (D. Me.) (Title VII) (Carter, C.J.) vacated in part by 765 F.
Supp. 1529 (1991) (discussing Chamberlin v. 101 Realty, Inc., 915 F.2d 777 (1st Cir. 1990) (Title VII) (Cyr, 1.);
Morgan v. Massachusetts Gen. Hosp., 901 F.2d 186 (1st Cir. 1990) (Title VII) (Torruella, J.); Lipsett v. University
of Puerto Rico, 864 F.2d 881 (1st Cir. 1988) (Title VII) (Bownes, J.)).
** Thomas v. Eastman Kodak Co., 183 F.3d 38, 64 (Ist Cir. 1999) (Title VII) (Lynch, J.) (citing Smith v. Stratus
Computer, Inc., 40 F.3d 11, 16 (Ist Cir. 1996)) (Title VII) (Stahl, J.) (“Title VII does not grant relief to a plaintiff
who has been discharged unfairly, even by the most irrational of managers, unless facts and circumstances indicate
that discriminatory animus was the reason for the decision.”); see also Feliciano de la Cruz v. El Conquistador
Resort and Country Club, 218 F.3d 1, 8 (1st Cir. 2000) (Title VII) (Lipez, J.) (proof that decision is unfair “is not
(continued next page)
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sufficient to state a claim under Title VII”); Rodriguez-Cuervos v. Wal-Mart Stores, Inc., 181 F.3d 15, 22 (1st Cir.
1999) (Title VII) (Torruella, C.J.) (“Title VII does not stop a company from demoting an employee for any reason—
fair or unfair—so long as the decision to demote does not stem from a protected characteristic.” (citations omitted));
Mesnick v. General Elec. Co., 950 F.2d 816, 825 (1st Cir. 1991) (ADEA) (Selya, J.) (“Courts may not sit as super
personnel departments, assessing the merits—or even the rationality—of employers’ nondiscriminatory business
decisions.” (citations omitted)).

35 Case law talks about the “true reason,” “determining factor,” “determinative factor” and “motivating factor,”
sometimes using the definite article “the” and sometimes using the indefinite article “a.” The debate recalls
causation analysis in tort law with many of the same ambiguities. What does seem clear, however, is that “but for”
causation is the standard in pretext cases. Hidalgo v. Overseas Condado Ins. Agencies, Inc., 120 F.3d 328, 332 (1st
Cir. 1997) (ADEA) (Stahl, J.) (citing Mesnick v. General Elec. Co., 950 F.2d 816, 823 (1st Cir. 1991) (ADEA)
(Selya, J.)); see also Thomas v. Eastman Kodak Co., 183 F.3d 38, 58 (1st Cir. 1999) (Title VII) (Lynch, J.) (“The
ultimate question is whether the employee has been treated disparately ‘because of [the protected characteristic].””);
Price Waterhouse v. Hopkins, 490 U.S. 228, 262 (1989) (Title VII) (O’Connor, J., concurring) (“Thus, I disagree
with the plurality's dictum that the words ‘because of” do not mean ‘but-for’ causation; manifestly they do.”); Ward
v. Massachusetts Health Research Institute, Inc., 209 F.3d 29, 38 (1st Cir. 2000) (ADA) (Torruella, C.J.) (describing
the analysis of whether the plaintiff was fired “because of” his disability as “but/for reasoning”). We have therefore
chosen to avoid the listed terms, which seem to provoke endless debate in charge conferences, and use a simple “but
for” instruction (the actual words “but for” are not used because they are far less familiar to lay jurors than to
lawyers and judges). We thereby avoid the debate over those terms as reflected in the following case law:
Provencher v. CVS Pharmacy, 145 F.3d 5, 10 (1st Cir. 1998) (Title VII retaliation) (Coffin, J.) (“a motivating
factor” and “played a part” are problematic phrases; defendant is liable only if discrimination is “the determinative
factor”); Carey v. Mt. Desert Island Hospital, 156 F.3d 31, 38-39 (1st Cir. 1998) (Title VII) (Coffin, J.) (The First
Circuit has not yet decided whether “the ‘a motivating factor’ language in 42 U.S.C. § 2000e-2(m) applies to all
discrimination cases” or only to mixed motive cases.); id. at 46 (Stahl, J., dissenting) (“[A] district court errs by
giving a jury instruction pursuant to § 2000e-2(m) [e.g., ‘a motivating factor’ language], unless the court determines
that the plaintiff has adduced evidence of discrimination sufficient to take the case outside the McDonnell Douglas
paradigm. . ..”); St. Mary’s Honor Center v. Hicks, 509 U.S. 502, 542 (1993) (Title VII) (Souter, J., dissenting)
(“Congress has taken no action to indicate that we were mistaken in McDonnell Douglas and Burdine.”).

% See Carey v. Mt. Desert Island Hosp., 156 F.3d 31, 39 (Ist Cir. 1998) (Title VII) (Coffin, J.) (instruction
“requiring [a verdict for the defendant] if any reason other than gender played, however minimal, a part” in the
challenged employment decision places too heavy a burden on plaintiff); see also Hazen Paper Co. v. Biggins, 507
U.S. 604, 617 (1993) (ADEA) (O’Connor, J.) (“Once a ‘willful’ violation has been shown, the employee need not
additionally demonstrate that the employer's conduct was outrageous, or provide direct evidence of the employer’s
motivation, or prove that age was the predominant, rather than a determinative, factor in the employment decision.”
(emphasis added)).

37 Although there is dispute about the propriety of the use of the term “a motivating factor,” the First Circuit does
not appear to be troubled by the word “motivated” when used by itself. See, e.g., Straughn v. Delta Air Lines, Inc.,
250 F.3d 23, 35 (1st Cir. 2001) (Title VII and section 1981) (Cyr, J.) (citing Santiago-Ramos v. Centennial P.R.
Wireless Corp., 217 F.3d 46, 54 (1st Cir. 2000) (Title VII) (Wallace, J.) (“termination was motivated by [protected
characteristic] discrimination”)).

¥ The pretext language used in this bracketed paragraph is permissible and may help the jury understand the issue,
but is not required in the First Circuit. Fite v. Digital Equip. Corp., 232 F.3d 3, 7 (1st Cir. 2000) (ADEA and ADA)
(Boudin, J.) (“While permitted, we doubt that such an explanation is compulsory, even if properly requested.”);
White v. New Hampshire Dept. of Corrections, 221 F.3d 254 (1st Cir. 2000) (Title VII) (Bownes, J.) (finding no
error in refusal to give explicit instruction on pretext); see also Moore v. Robertson Fire Prot. Dist., 249 F.3d 786,
790 n.9 (8th Cir. 2001) (Title VII) (Bowman, J.) (“We do not express any view as to whether it would ever be
reversible error for a trial court to fail to give a pretext instruction, though we tend to doubt it.”); Palmer v. Board of
Regents of the Univ. Sys. of Ga., 208 F.3d 969, 974-75 (11th Cir. 2000) (Title VII) (Barkett, J.) (no reversible error
in refusal to give pretext instruction); Gehring v. Case Corp., 43 F.3d 340, 343 (7th Cir. 1994) (ADEA)
(Easterbrook, J.) (same). But see Townsend v. Lumbermens Mut. Cas. Co., 294 F.3d 1232, 1241 (10th Cir. 2002)
(Title VII and section 1981) (Holloway, J.) (“[I]n cases such as this, a trial court must instruct jurors that if they
disbelieve an employer's proffered explanation they may-- but need not--infer that the employer's true motive was
discriminatory.”); Cabrera v. Jakabovitz, 24 F.3d 372, 382 (2d Cir. 1994) (section 1981) (Newman, C.J.) (same);
(continued next page)
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Smith v. Borough of Wilkinsburg, 147 F.3d 272, 280 (3d Cir. 1998) (ADEA) (Sloviter, J.) (same).
3% In Foley v. Commonwealth Electric Co., 312 F.3d 517, 521 (1st Cir. 2002), the court stated that “this instruction
optimally should have been included in the charge.”
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2.2 Sexual Harassment—Hostile Environment Created by

Supervisors or Defendant Itself*
[Updated: 4/11/03]

Introductory Note

This instruction should be usable, with appropriate modifications, for a claim of racially
hostile environment under 42 U.S.C. § 1981, see, e.g., Danco, Inc. v. Wal-Mart Stores, Inc., 178
F.3d 8, 13 (Ist Cir. 1999) (Title VII) (Boudin, J.); Faragher v. City of Boca Raton, 524 U.S. 775,
787 n.1 (1998) (Title VII) (Souter, J.) (“Courts of Appeals in sexual harassment cases have
properly drawn on standards developed in cases involving racial harassment.”), or indeed in
any hostile environment case. See Rivera- Rodriguez v. Frito Lay Snacks Caribbean, 265 F.3d
15, 24 (Ist Cir. 2001) (Title VII, ADA and ADEA) (Tauro, Dist. J., D. Mass.) (““Hostile-work-
environment claims were first recognized in the sex-discrimination context, but have since been
recognized for members of any protected class.”).

Pattern Jury Instruction

[Plaintiff] accuses [defendant] of sexual harassment in violation of federal law. In order to
succeed on this claim, [plaintiff] must persuade you, by a preponderance of the evidence, of all
three of the following factors:

First, that [she/he] was intentionally subjected to unwelcome harassment;
Second, that the harassment was based upon [her/his] sex*'; and

Third, that the harassment was sufficiently severe and pervasive to interfere with [her/his]
work performance or create a hostile or offensive working environment.

. . . 42
Unwelcome harassment means conduct that is uninvited and offensive or unwanted.

Indiscriminate evenhanded use of offensive language toward both males and females is not alone
discriminatorily hostile. Liability on this claim requires more than mere utterance of an
offensive remark. It does not, however, require tangible psychological injury. There is no
mathematically precise test for determining whether words and gestures meet the standard.
Instead, you must consider the evidence as a whole and the totality of the circumstances, such as
the nature of the conduct and the context in which it occurred.*

[Plaintiff] must prove that both of two consequences resulted from any unwelcome sexual
harassment because of [her/his] sex:

First, that because of [her/his] sex [she/he] confronted an objectively hostile work
environment at [defendant’s business]—in other words, that the conduct in question was
either so severe or so pervasive that it created an environment that a reasonable person*

would find hostile or abusive; and
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Second, that [she/he] subjectively perceived the work environment to be hostile or
abusive because of [her/his] sex.

On the first item, you may consider, among other things, the frequency of the conduct, its
severity, whether it was physically threatening or humiliating or whether it was a mere offensive
utterance and whether it unreasonably interfered with an employee’s work performance.
Discriminatory intimidation, ridicule and insult can be sufficiently severe or pervasive to alter
the conditions of employment and create an abusive working environment. The conduct or
actions do not have to be sexually suggestive or indecent.

An adverse employment action by a supervisor is an action of the employer.*
*41If [plaintiff] satisfies you of the requirements I have listed, then you shall consider the
[defendant]’s affirmative defense. To prevail on its affirmative defense, [defendant] must prove

by a preponderance of the evidence both of the following:

First, that it exercised reasonable care to prevent and correct promptly sexually harassing
behavior; and

Second, that [plaintiff] unreasonably failed to take advantage of any preventive or
corrective opportunities [defendant] provided.

If you find that [defendant] has proven both of these by a preponderance of the evidence, your
verdict must be for [defendant] on this claim. Otherwise, your verdict must be for [plaintiff].}

*This instruction may be used, with appropriate modification, for cases involving harassment by: (1) a defendant,
who is either the employer himself or herself or whose high rank in the company is sufficient to “make[] him or her
the employer’s alter ego,” Ellerth, 524 U.S. at 758; or (2) an employee of defendant who is the plaintiff’s supervisor.
O’Rourke v. City of Providence, 235 F.3d 713, 736 (1st Cir. 2001) (Title VII) (Lynch, J.). “An employer is subject
to vicarious liability to a victimized employee for an actionable hostile environment created by a supervisor with
immediate (or successively higher) authority over the employee.” Burlington Indus., Inc. v. Ellerth, 524 U.S. 742,
765 (1998) (Title VII) (Kennedy, J.). Instruction 2.3 should be used if one of defendant’s customers or non-
supervisory employees created the hostile work environment. Instruction 2.1 should be used if the plaintiff suffered
a tangible employment action as a result of his or her response to the harassment.

*I The harasser need not be of the opposite sex to the victim; same-sex harassment is also actionable. Oncale v.
Sundowner Offshore Servs., Inc., 523 U.S. 75, 79-80 (1998) (Title VII) (Scalia, J.); see also Higgins v. New Balance
Athletic Shoe, Inc., 194 F.3d 252, 258-59 (1st Cir. 1999) (Title VII and ADA) (Selya, J.). The essential issue is
whether the victim was harassed “because of” his or her sex.

*2 This definition comes from Chamberlin v. 101 Realty, Inc., 915 F.2d 777, 784 (1st Cir. 1990) (Title VII) (Cyr, J.).
Whether particular conduct was unwelcome is a fact-intensive, context-specific inquiry. See Meritor Sav. Bank,
FSB v. Vinson, 477 U.S. 57, 68 (1986) (Title VII) (Rehnquist, J.) (“the question whether particular conduct was
indeed unwelcome presents difficult problems of proof and turns largely on credibility determinations committed to
the trier of fact”). The fact that the plaintiff did not explicitly reject the advance is not necessarily dispositive.
Chamberlin, 915 F.2d at 784 (“[T]he perspective of the factfinder evaluating the welcomeness of sexual
overtures . .. must take account of the fact that the employee may reasonably perceive that her recourse to more
emphatic means of communicating the unwelcomeness of the supervisor's sexual advances, as by registering a
(continued next page)
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complaint, though normally advisable, may prompt the termination of her employment, especially when the sexual
overtures are made by the owner of the firm.”).

There is some uncertainty in the First Circuit about the weight the fact finder should give to the respective
perspectives of the person making the advance and the person receiving it. For a discussion of this issue, see Harris
v. International Paper Co., 765 F. Supp. 1509, 1513-16 (D. Me.) (Title VII) (Carter, C.J.) vacated in part by 765 F.
Supp. 1529 (1991) (discussing Chamberlin v. 101 Realty, Inc., 915 F.2d 777 (1st Cir. 1990) (Title VII) (Cyr, J.);
Morgan v. Massachusetts Gen. Hosp., 901 F.2d 186 (1st Cir. 1990) (Title VII) (Torruella, J.); Lipsett v. University
of Puerto Rico, 864 F.2d 881 (1st Cir. 1988) (Title VII) (Bownes, J.)).

* See Harris v. Forklift Systems, Inc., 510 U.S. 17, 21-23 (1993) (Title VII) (O’Connor, J.), quoted approvingly in
Faragher v. City of Boca Raton, 524 U.S. 775, 787-88 (1998) (Title VII) (Souter, J.).

*1In the late eighties and early nineties, some commentators and courts discussed the appropriateness of the
“reasonable person” standard, as compared to a “reasonable woman” standard, when the harassment was directed
against a woman. See generally Kathryn Abrams, Gender Discrimination and the Transformation of Workplace
Norms, 42 Vand. L. Rev. 1183 (1989); Naomi R. Cahn, The Looseness of Legal Language: The Reasonable Woman
Standard in Theory and Practice, 77 Cornell L. Rev. 1398 (1992); Nancy S. Ehrenreich, Pluralist Myths and
Powerless Men: The Ideology of Reasonableness in Sexual Harassment Law, 99 Yale L.J. 1177 (1990). See also
Harris v. International Paper Co., 765 F. Supp. 1509, 1513-16 (D. Me.) (Title VII) (Carter, C.J.) vacated in part by
765 F. Supp. 1529 (1991) (discussing Chamberlin v. 101 Realty, Inc., 915 F.2d 777 (1st Cir. 1990) (Title VII) (Cyr,
J.); Morgan v. Massachusetts Gen. Hosp., 901 F.2d 186 (1st Cir. 1990) (Title VII) (Torruella, J.); Lipsett v.
University of Puerto Rico, 864 F.2d 881 (1st Cir. 1988) (Title VII) (Bownes, J.)).

In the First Circuit, it remains appropriate to use the term “reasonable person.” See O’Rourke v. City of
Providence, 235 F.3d 713, 728 (1st Cir. 2001) (Title VII) (Lynch, J.) (the “sexually objectionable conduct was both
objectively and subjectively offensive, such that a reasonable person would find it hostile or abusive and the victim
in fact did perceive it to be so”) (citing Faragher v. City of Boca Raton, 524 U.S. 775, 787-89 (1998) (Title VII)
(Souter, J.); Harris v. Forklift Sys., Inc., 510 U.S. 17, 20-23 (1993) (Title VII) (O’Connor, J.); Meritor Sav. Bank,
FSB v. Vinson, 477 U.S. 57, 65-73 (1986) (Title VII) (Rehnquist, J.)). Under this standard, “the objective severity
of the harassment should be judged from the perspective of a reasonable person in the plaintiff’s position,
considering ‘all the circumstances.”” Oncale v. Sundowner Offshore Serv., Inc., 523 U.S. 75, 81 (1998) (Title VII)
(Scalia, J.) (citing Harris, 510 U.S. at 23).

* In Foley v. Commonwealth Electric Co., 312 F.3d 517, 521 (1st Cir. 2002), the court stated that “this instruction
optimally should have been included in the charge.”

* These four bracketed paragraphs should be used only in cases where the harasser was the plaintiff’s supervisor,
not the defendant himself, herself, or itself. See, e.g., O’Rourke v. City of Providence, 235 F.3d 713, 736 (1st Cir.
2001) (Title VII) (Lynch, J.) (discussing employer liability for harassment by a supervisor). Furthermore, this
affirmative defense is available only if the defendant takes no tangible employment action. Burlington Indus. Inc. v.
Ellerth, 524 U.S. 742, 765 (1998) (Title VII) (Kennedy, J.). (If the plaintiff suffered a tangible employment action,
use Instruction 2.1.) The Second Circuit has said that constructive discharge is not a tangible employment action.
Caridad v. Metro-North Commuter R.R., 191 F.3d 283, 293-94 (2nd Cir. 1999). But see Jackson v. Ark. Dept. of
Ed.. Voc. and Tech. Ed. Div., 272 F.3d 1020, 1026-27 (8th Cir. 2001) (finding that constructive discharge
constitutes a tangible employment action and citing Ellerth), cert. denied, 122 S. Ct. 2366 (2002); Durham Life Ins.
Co. v. Evans, 166 F.3d 139, 149 n.5 (3d Cir. 1999) (finding it clear under the holdings of Ellerth and Faragher that a
constructive discharge renders the affirmative defense unavailable). Finally, because this affirmative defense allows
an employer to avoid liability when the harassment occurred outside the scope of the harasser’s employment, it is
not available if the defendant adopted or ratified the actions of the harasser.
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23 Sexual Harassment—Hostile Environment Created by

Co-workers, Customers, Ete.”’
[Updated: 4/11/03]

Introductory Note

This instruction should be usable, with appropriate modifications, for a claim of racially
hostile environment under 42 U.S.C. § 1981, see, e.g., Danco, Inc. v. Wal-Mart Stores, Inc., 178
F.3d 8, 13 (Ist Cir. 1999) (Title VII) (Boudin, J.); Faragher v. City of Boca Raton, 524 U.S. 775,
787 n.1 (1998) (Title VII) (Souter, J.) (“Courts of Appeals in sexual harassment cases have
properly drawn on standards developed in cases involving racial harassment.”), or indeed in
any hostile environment case. See Rivera- Rodriguez v. Frito Lay Snacks Caribbean, 265 F.3d
15, 24 (Ist Cir. 2001) (Title VII, ADA and ADEA) (Tauro, Dist. J., D. Mass.) (““Hostile-work-
environment claims were first recognized in the sex-discrimination context, but have since been
recognized for members of any protected class.”).

Pattern Jury Instruction

[Plaintiff] accuses [defendant] of permitting sexual harassment in violation of federal law. In
order to succeed on this claim, [plaintiff] must persuade you, by a preponderance of the
evidence, of all five of the following factors:

First, that [she/he] was intentionally subjected to unwelcome harassment;
Second, that the harassment was based upon [her/his] sex*;

Third, that the harassment was sufficiently severe and pervasive to interfere with [her/his]
work performance or create a hostile or offensive working environment;

Fourth, [defendant; management level employees of defendant] either knew or should
have known of the harassment;* and

Fifth, [defendant; management level employees of defendant] failed to take prompt and
appropriate remedial action.

. L . 50
Unwelcome harassment means conduct that is uninvited and offensive or unwanted.

Indiscriminate evenhanded use of offensive language toward both males and females is not alone
discriminatorily hostile. Liability on this claim requires more than mere utterance of an
offensive remark. It does not, however, require tangible psychological injury. There is no
mathematically precise test for determining whether words and gestures meet the standard.
Instead, you must consider the evidence as a whole and the totality of the circumstances, such as
the nature of the conduct and the context in which it occurred.”’
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[Plaintiff] must prove that both of two consequences resulted from any unwelcome sexual
harassment because of [her/his] sex:

First, that because of [her/his] sex [she/he] confronted an objectively hostile work
environment at [defendant’s business]—in other words, that the conduct in question was
either so severe or so pervasive that it created an environment that a reasonable person’
would find hostile or abusive; and

Second, that [she/he] subjectively perceived the work environment to be hostile or
abusive because of [her/his] sex.

On the first item, you may consider, among other things, the frequency of the conduct, its
severity, whether it was physically threatening or humiliating or whether it was a mere offensive
utterance and whether it unreasonably interfered with an employee’s work performance.
Discriminatory intimidation, ridicule and insult can be sufficiently severe or pervasive to alter
the conditions of employment and create an abusive working environment. The conduct or
actions do not have to be sexually suggestive or indecent.

S3{If [plaintiff] satisfies you of the requirements I have listed, then you shall consider
[defendant]’s affirmative defense. To prevail on its affirmative defense, [defendant] must prove
by a preponderance of the evidence both of the following:

First, that it exercised reasonable care to prevent and correct promptly sexually harassing
behavior; and

Second, that [plaintiff] unreasonably failed to take advantage of any preventive or
corrective opportunities [defendant] provided.

If you find that [defendant] has proven both of these by a preponderance of the evidence, your
verdict must be for [defendant] on this claim. Otherwise, your verdict must be for [plaintiff].}

*"This instruction may be used when the hostile work environment was created by either: 1) an employee of
defendant who is the plaintiff’s co-worker, see O’Rourke v. City of Providence, 235 F.3d 713, 736 (1st Cir. 2001)
(Title VII) (Lynch, J.); or 2) a third party such as a customer or contractor. See, e.g., Rodriguez-Hernandez v.
Miranda-Velez, 132 F.3d 848, 854-55 (1st Cir. 1998) (Title VII) (Lynch, J.) (discussing employer liability for
harassment by a customer in case where undifferentiated verdict could have been based on any of a variety of claims
involving retaliation, hostile work environment, tort, or other constitutional claims under either federal or Puerto
Rican law); see also EEOC Compliance Manual (CCH) § 615, 3102, at 3207 (2001) (discussing, as examples,
cases where a waitress is harassed by customers or an administrative assistant is harassed by a photocopier repair
technician); Kim Houghton, Note, Internet Pornography in the Library: Can the Public Library Employer Be Liable
for Third-Party Sexual Harassment when a Client Displays Internet Pornography to the Staff?, 65 Brook. L. Rev.
827, 828 n.4 (1999) (collecting cases). Instruction 2.2 should be used if the employer or a supervisory employee
created the hostile work environment.

* The harasser need not be of the opposite sex to the victim; same-sex harassment is also actionable. Oncale v.
Sundowner Offshore Servs., Inc., 523 U.S. 75, 79-80 (1998) (Title VII) (Scalia, J.); see also Higgins v. New Balance

Athletic Shoe, Inc., 194 F.3d 252, 258-59 (1st Cir. 1999) (Title VII and ADA) (Selya, J.). The essential issue is
(continued next page)
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whether the victim was harassed “because of” his or her sex.

* In cases where the hostile work environment is created by someone other than the employer or a supervisory
employee, the plaintiff has the additional burden of proving that the defendant “knew or should have known of the
charged sexual harassment and failed to implement prompt and appropriate corrective action.” White v. New
Hampshire Dep’t of Corrections, 221 F.3d 254, 261 (1st Cir. 2000) (Title VII) (Bownes, J.).

%% This definition comes from Chamberlin v. 101 Realty. Inc., 915 F.2d 777, 784 (1st Cir. 1990) (Title VII) (Cyr, J.).
Whether particular conduct was unwelcome is a fact-intensive, context-specific inquiry. See Meritor Sav. Bank,
FSB v. Vinson, 477 U.S. 57, 68 (1986) (Title VII) (Rehnquist, J.) (“the question whether particular conduct was
indeed unwelcome presents difficult problems of proof and turns largely on credibility determinations committed to
the trier of fact”). The fact that the plaintiff did not explicitly reject the advance is not necessarily dispositive.
Chamberlin, 915 F.2d at 784 (“[T]he perspective of the factfinder evaluating the welcomeness of sexual
overtures . .. must take account of the fact that the employee may reasonably perceive that her recourse to more
emphatic means of communicating the unwelcomeness of the supervisor's sexual advances, as by registering a
complaint, though normally advisable, may prompt the termination of her employment, especially when the sexual
overtures are made by the owner of the firm.”).

There is some uncertainty in the First Circuit about the weight the fact finder should give to the respective

perspectives of the person making the advance and the person receiving it. For a discussion of this issue, see Harris
v. International Paper Co., 765 F. Supp. 1509, 1513-16 (D. Me.) (Title VII) (Carter, C.J.) vacated in part by 765 F.
Supp. 1529 (1991) (discussing Chamberlin v. 101 Realty, Inc., 915 F.2d 777 (1st Cir. 1990) (Title VII) (Cyr, J.);
Morgan v. Massachusetts Gen. Hosp., 901 F.2d 186 (1st Cir. 1990) (Title VII) (Torruella, J.); Lipsett v. University
of Puerto Rico, 864 F.2d 881 (1st Cir. 1988) (Title VII) (Bownes, J.)).
>! See Harris v. Forklift Systems, Inc., 510 U.S. 17, 21-23 (1993) (Title VII) (O’Connor, J.), quoted approvingly in
Faragher v. City of Boca Raton, 524 U.S. 775, 787-88 (1998) (Title VII) (Souter, J.).
*In the late eighties and early nineties, some commentators and courts discussed the appropriateness of the
“reasonable person” standard, as compared to a “reasonable woman” standard, when the harassment was directed
against a woman. See generally Kathryn Abrams, Gender Discrimination and the Transformation of Workplace
Norms, 42 Vand. L. Rev. 1183 (1989); Naomi R. Cahn, The Looseness of Legal Language: The Reasonable Woman
Standard in Theory and Practice, 77 Cornell L. Rev. 1398 (1992); Nancy S. Ehrenreich, Pluralist Myths and
Powerless Men: The Ideology of Reasonableness in Sexual Harassment Law, 99 Yale L.J. 1177 (1990). See also
Harris v. International Paper Co., 765 F. Supp. 1509, 1513-16 (D. Me.) (Title VII) (Carter, C.J.) vacated in part by
765 F. Supp. 1529 (1991) (discussing Chamberlin v. 101 Realty, Inc., 915 F.2d 777 (1st Cir. 1990) (Title VII) (Cyr,
J.); Morgan v. Massachusetts Gen. Hosp., 901 F.2d 186 (Ist Cir. 1990) (Title VII) (Torruella, J.); Lipsett v.
University of Puerto Rico, 864 F.2d 881 (1st Cir. 1988) (Title VII) (Bownes, J.)).

In the First Circuit, it remains appropriate to use the term “reasonable person.” See O’Rourke v. City of
Providence, 235 F.3d 713, 728 (1st Cir. 2001) (Title VII) (Lynch, J.) (the “sexually objectionable conduct was both
objectively and subjectively offensive, such that a reasonable person would find it hostile or abusive and the victim
in fact did perceive it to be so”) (citing Faragher v. City of Boca Raton, 524 U.S. 775, 787-89 (1998) (Title VII)
(Souter, J.); Harris v. Forklift Sys., Inc., 510 U.S. 17, 20-23 (1993) (Title VII) (O’Connor, J.); Meritor Sav. Bank,
FSB v. Vinson, 477 U.S. 57, 65-73 (1986) (Title VII) (Rehnquist, J.)). Under this standard, “the objective severity
of the harassment should be judged from the perspective of a reasonable person in the plaintiff’s position,
considering ‘all the circumstances.”” Oncale v. Sundowner Offshore Serv., Inc., 523 U.S. 75, 81 (1998) (Title VII)
(Scalia, J.) (citing Harris, 510 U.S. at 23).
>3 These four bracketed paragraphs should be used only in cases where the plaintiff has not suffered a tangible
employment action. Burlington Indus. Inc. v. Ellerth, 524 U.S. 742, 765 (1998) (Title VII) (Kennedy, J.). (If the
plaintiff suffered a tangible employment action, use Instruction 2.1.) It should not be used if the defendant adopted
or ratified the actions of the harasser. The Second Circuit has said that constructive discharge is not a tangible
employment action. Caridad v. Metro-North Commuter R.R., 191 F.3d 283, 293-94 (2nd Cir. 1999). But see
Jackson v. Ark. Dept. of Ed., Voc. and Tech. Ed. Div., 272 F.3d 1020, 1026-27 (8th Cir. 2001) (finding that
constructive discharge constitutes a tangible employment action and citing Ellerth), cert. denied, 122 S. Ct. 2366
(2002); Durham Life Ins. Co. v. Evans, 166 F.3d 139, 149 n.5 (3d Cir. 1999) (finding it clear under the holdings of
Ellerth and Faragher that a constructive discharge renders the affirmative defense unavailable).
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3.1 Disability Discrimination™
[Updated: 4/7/03]

Introductory Note

The following instruction for disability discrimination cases will require modification
depending upon whether the case is a McDonnell Douglas pretext or a Price Waterhouse mixed
motive case. See Instructions 1.1 — 1.2 for further discussion of the issues associated with the
use of pretext and/or mixed motive instructions generally.

Pattern Jury Instruction

[Plaintiff] accuses [defendant] of disability discrimination. Specifically, [she/he] claims that
[defendant] took adverse employment action against [her/him] because of disability
discrimination.

In order to succeed on this claim, [plaintiff] must persuade you, by a preponderance of the
evidence, of all of the following:

First, [plaintiff] [had; had a record of having; was viewed as having]™ [specify alleged
impairment(s)];>°

Second, [specify alleged impairment] substantially limited [plaintiff]’s ability to [specify
major life activity or activities affected];’’

Third, [plaintiff] was a qualified individual, which means [he/she] could have performed
the essential functions™® of [specify job held or position sought] at the time [defendant]
[specify adverse action] {if [defendant] had made reasonable accommodations for
[plaintiff]’s disability}’;

Fourth, [defendant] knew that [plaintiff] had [specify alleged impairment]; and
{Choose one of the following two bracketed sentences, depending on whether the case is a
pretext or a mixed motive case (Note: a similar choice/modification must be made at the end of

the instruction depending on whether the case is a pretext or a mixed motive case.):

60 (Fifth, that were it not for [plaintiff]’s disability, [defendant] would not have taken
adverse employment action against [him/her].}

51 (Fifth, that [plaintiff]’s disability was a motivating factor in [defendant]’s decision to
take adverse employment action against [him/her].} }

A person is substantially limited if he or she is [unable to; significantly restricted in the ability

to]® [specify major life activity affected]. In determining whether [plaintiff]'s impairment
substantially limits [his/her] ability to [specify major life activity affected], you should compare

29



[plaintiff]'s ability® to [specify major life activity affected] with that of the average person. In
doing so, you should also consider: (1) the nature and severity of the impairment; (2) how long
the impairment will last or is expected to last; and (3) the permanent or long-term impact, or
expected impact, of the impairment.** Temporary impairments with little or no long-term impact
are not sufficient.”> It is not the name of an impairment or condition that matters, but rather the
effect of that impairment or condition on the life of [plaintiff]. ®

In order to decide what the essential functions of a job are, you may consider the following
factors:®” [(1) The employer's judgment as to which functions of the job are essential; (2) written
job descriptions; (3) the amount of time spent on the job performing the function in question;
(4) consequences of not requiring the person to perform the function; (5) the terms of a collective
bargaining agreement; (6) the work experience of people who have held the job; (7) the current
work experience of people in similar jobs; (8) whether the reason the position exists is to perform
the function; (9) whether there are a limited number of employees available among whom the
performance of the function can be distributed; (10) whether the function is highly specialized
and the individual in the position was hired for his or her expertise or ability to perform the
function; and (11) (list any other relevant factors supported by the evidence)]. No one factor is
necessarily controlling. You should consider all of the evidence in deciding whether a job
function is essential.

%% { An “adverse employment action” is one that, standing alone, actually causes damage, tangible
or intangible, to an employee. The fact that an employee is unhappy with something his or her
employer did or failed to do is not enough to make that act or omission an adverse employment
action.” An employer takes adverse action against an employee only if it: (1) takes something
of consequence away from the employee, for example by discharging or demoting the employee,
reducing his or her salary, or taking away significant responsibilities; or (2) fails to give the
employee something that is a customary benefit of the employment relationship, for example, by
failing to follow a customary practice of considering the employee for promotion after a
particular period of service.”®}

"I fReasonable Accommodations}

{For a pretext case, insert the last 3 paragraphs of Instruction 1.1. For a mixed motive case,
insert the last 5 paragraphs of Instruction 1.2.}

> This instruction is designed for disability discrimination cases. Although these notes discuss disability
discrimination in terms of Title I of the Americans with Disabilities Act (“ADA”) (the First Circuit has not yet
decided whether a public employee can sue under Title II, Currie v. Group Ins. Comm’n, 284 F.3d 251, 256-57,
263-64 (1st Cir. 2002) (ADA) (Lynch, J.)), the same instruction should be usable in a Rehabilitation Act case. See
Kvorjak v. Maine, 259 F.3d 48, 50 n.1 (Ist Cir. 2001) (ADA) (Coffin, J.) (“the standards applicable to [the
Americans with Disabilities Act and the Rehabilitation Act] have been viewed as essentially the same”); Oliveras-
Sifre v. Puerto Rico Dep’t of Health, 214 F.3d 23, 25 n.2 (1st Cir. 2000) (ADA and Rehabilitation Act) (Coffin, J.)
(“An employment discrimination claim under . .. the Rehabilitation Act is analyzed under the same standards
applicable to . . . the ADA. We therefore do not separately consider the Rehabilitation Act claim.” (internal citation
omitted)). The Introductory Notes at the beginning of these instructions outline the statutory basis for disability
discrimination claims.

3> A person has a disability, and therefore qualifies for protection under the ADA, if that person has: “(A) a physical
(continued next page)
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or mental impairment that substantially limits one or more of the major life activities of such individual; (B) a record
of such an impairment; or (C) [is] regarded as having such an impairment.” 42 U.S.C. §§ 12102(2), 12112; see, e.g.,
Sutton v. United Air Lines, Inc., 527 U.S. 471, 489-90 (1999) (ADA) (O’Connor, J.) (discussing the “regarded as
having” standard); Murphy v. United Parcel Serv., Inc., 527 U.S. 516, 521-25 (1999) (ADA) (O’Connor, J.) (same);
Bailey v. Georgia-Pacific Corp., No. 02-1063, 2002 WL 31259497, at *3-7 (1st Cir. Oct. 9, 2002) (same); Santiago
Clemente v. Executive Airlines, Inc., 213 F.3d 25, 33-34 (1Ist Cir. 2000) (ADA) (Campbell, J.) (discussing and
rejecting plaintiff’s arguments that she had a record of impairment and that she was regarded as having an
impairment); Sheehan v. City of Gloucester, 321 F.3d 21, 25-26 (1* Cir. 2003) (although city/employer regarded
plaintiff as capable of work as police officer, to meet “regarded as” standard, plaintiff “would have to show that the
City regarded his hypertension as rendering him unable to perform a broad range of jobs.”). These terms are defined
further in the Equal Employment Opportunity Commission (“EEOC”’) ADA guidelines. See 29 C.F.R. § 1630.2(k)-
(1) (2002). It should be noted, however, that the Supreme Court has issued a caution about the authority of some
sections of the EEOC guidelines. In Sutton, 527 U.S. at 478-80, the Court noted that “the EEOC has authority to
issue regulations to carry out the employment provisions in Title I of the ADA, §§ 12111-12117, pursuant to §
12116” but it has not “been given authority to issue regulations implementing the generally applicable provisions of
the ADA, see §§ 12101-12102, which fall outside Titles I-V.” Later, in Toyota Motor Mfg., Ky., Inc. v. Williams,
534 U.S. 184, 122 S. Ct. 681, 689 (2002) (ADA) (O’Connor, J.), the Court, citing Sutton, observed: “The persuasive
authority of the EEOC regulations [defining the term ‘disability’] is less clear.... [N]o agency has been given
authority to issue regulations interpreting the term ‘disability’ in the ADA. Nonetheless, the EEOC has done so.”
The First Circuit has stated: “Like the Supreme Court in Toyota, we do not pass on the validity of these regulations.”
Calef v. The Gillette Co., 322 F.3d 75, 85 (1st Cir. 2003).
%% The term “physical or mental impairment” is not defined in the statute. The EEOC has defined a “physical or
mental impairment” as:

(1) Any physiological disorder, or condition, cosmetic disfigurement, or

anatomical loss affecting one or more of the following body systems:

neurological, musculoskeletal, special sense organs, respiratory (including

speech organs), cardiovascular, reproductive, digestive, genito-urinary, hemic

and lymphatic, skin, and endocrine; or

(2) Any mental or psychological disorder, such as mental retardation, organic

brain syndrome, emotional or mental illness, and specific learning disabilities.
29 C.F.R. § 1630.2(h); see also Bragdon v. Abbott, 524 U.S. 624, 631-32 (1998) (Kennedy, J.) (using 28 C.F.R.
§ 41.31(b)(1) definition of impairment in ADA case). See Toyota Motor Mfg., Ky., Inc. v. Williams, 534 U.S. 184,
122 S. Ct. 681, 689-90 (2002) (ADA) (O’Connor, J.), for a discussion of other possible sources for a definition of
“physical or mental impairment.” The jury charge should select only the relevant language from these definitions.
The First Circuit has said: “There is no question that alcoholism is an impairment for purposes of the first prong of
analysis under the ADA,” Bailey v. Georgia-Pacific Corp., No. 02-1063, 2002 WL 31259497, at *3 (1st Cir. Oct. 9,
2002), but also said that it was not “a per se disability.” Id. at *4.
>" The Supreme Court has defined “major life activity” to include “those activities that are of central importance to
daily life.” Toyota Motor Mfg., Ky.. Inc. v. Williams, 534 U.S. 184, 122 S. Ct. 681, 691 (2002) (ADA) (O’Connor,
J.). The Court cautioned, however, “[t]hat these terms need to be interpreted strictly to create a demanding standard
for qualifying as disabled.” Id. The EEOC regulations define a “major life activity” as a “function[] such as caring
for oneself, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, and working.” 29
C.F.R. § 1630.2(i).

There is some confusion about whether working is a major life activity. The Supreme Court has declined
to rule on whether working is a major life activity. Toyota, 534 U.S. 184,122 S. Ct. at 692; Sutton v. United Air
Lines, Inc., 527 U.S. 471, 492 (1999) (ADA) (O’Connor, J.). At times the First Circuit has acknowledged this
uncertainty, see Gelabert-Ladenheim v. American Airlines, Inc., 252 F.3d 54, 58 (1st Cir. 2001) (ADA) (Lynch, J.);
Lebron-Torres v. Whitehall Laboratories, 251 F.3d 236, 240 (1st Cir. 2001) (ADA) (Campbell, J.) (acknowledging
difficulty but concluding that work is a major life activity), while at other times it has not. See Rivera-Rodriguez v.
Frito Lay Snacks Caribbean, 265 F.3d 15, 23 (1st Cir. 2001) (Title VII, ADA, and ADEA) (Tauro, Dist. J., D.
Mass.) (observing that “the EEOC recognizes working as a ‘major life activity’” but upholding grant of summary
judgment for defendant because plaintiff’s impairments did not substantially limit his ability to work); Quint v. A.E.
Staley Mfg. Co., 172 F.3d 1, 10 (1st Cir. 1999) (ADA) (Cyr, J.) (holding that plaintiff was entitled to recover on
ADA claim based on major life activity of working). If working is considered a major life activity within the
(continued next page)
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meaning of the ADA, a plaintiff must “show an inability to work in a ‘broad range of jobs,’ rather than a specific
job.” Toyota, 534 U.S. 184, 122 S. Ct. at 693 (citing Sutton, 527 U.S. at 492); see also 29 C.F.R. § 1630.2(j)(3)(i)
(“With respect to the major life activity of working . . . [t]he term substantially limits means significantly restricted
in the ability to perform either a class of jobs or a broad range of jobs in various classes. . . . The inability to perform
a single, particular job does not constitute a substantial limitation in the major life activity of working.”); Sheehan v.
City of Gloucester, 321 F.3d 21, 25-26 (1st Cir. 2003) (summary judgment for City where the plaintiff could no
longer work as a police officer but could work as a private security guard 24-32 hours per week); Murphy v. United
Parcel Serv., Inc., 527 U.S. 516, 524-25 (1999) (ADA) (O’Connor, J.) (upholding summary judgment for defendant
where plaintiff’s hypertension prevented him from working as one type of mechanic but did not affect his ability to
work as a mechanic generally); Tardie v. Rehabilitation Hosp. of R.I., 168 F.3d 538, 541-42 (1st Cir. 1996) (ADA)
(Torruella, C.J.) (holding that plaintiff’s inability to work more than 40 hours a week did not substantially limit her
in the major life activity of working). In Gelabert-Ladenheim, 252 F.3d at 58-59, the First Circuit observed that:

[W]hen the question of whether someone is disabled turns on the plaintiff's

ability to work, the very existence of the disability turns on factors beyond

simply the physical characteristics of the plaintiff. So, arguably, different results

could be reached with respect to plaintiffs who suffer from identical physical

impairments but who, due to a variety of factors like the economic health or

geographic location of an area, face dissimilar employment prospects.
Furthermore, “[a]n otherwise valid job requirement, such as a height requirement, does not become invalid simply
because it would limit a person's employment opportunities in a substantial way if it were adopted by a substantial
number of employers.” Sutton, 527 U.S. at 493-94. For a listing of some criteria see Bailey v. Georgia-Pacific
Corp., No. 02-1063, 2002 WL 31259497, at *4 (1st Cir. Oct. 9, 2002) (“accessible geographic area, the numbers and
types of jobs in the area foreclosed due to the impairment, and the types of training, skills, and abilities required by
the jobs”).

The following cases discuss whether specific activities constitute major life activities: Toyota, 534 U.S.

184, 122 S. Ct. at 691 (“manual tasks”); Gillen v. Fallon Ambulance Serv., Inc., 283 F.3d 11, 21-24 (1st Cir. 2002)
(ADA) (Selya, J.) (lifting); Whitney v. Greenberg, Rosenblatt, Kull & Bitsoli, P.C., 258 F.3d 30, 34 (1st Cir. 2001)
(ADA) (Coffin, J.) (learning); Criado v. I.B.M. Corp, 145 F.3d 437, 442-43 (1st Cir. 1998) (ADA) (Godbold, J.)
(sleeping); Bercovitch v. Baldwin School, Inc., 133 F.3d 141, 155 (1st Cir. 1998) (ADA) (Lynch, J.) (learning);
Soileau v. Guilford of Me., Inc., 105 F.3d 12, 15 (Ist Cir. 1997) (ADA) (Lynch, J.) (“ability to get along with
others”).
38 For elaboration of the “essential functions” requirement, see Gillen v. Fallon Ambulance Serv., Inc., 283 F.3d 11,
24-25 (1st Cir. 2002) (ADA) (Selya, J.)
%% The bracketed language may be used in cases where reasonable accommodations are a disputed issue.
% This bracketed sentence should be used in a pretext case. See Instruction 1.1.
% This bracketed sentence should be used in a mixed motive case. See Instruction 1.2.
62 Toyota Motor Mfg., Ky.. Inc. v. Williams, 534 U.S. 134, 122 S. Ct. 681, 691 (2002) (ADA) (O’Connor, J.) (“[T]o
be substantially limited in performing manual tasks, an individual must have an impairment that prevents or severely
restricts the individual from doing activities that are of central importance to most people's daily lives. The
impairment's impact must also be permanent or long-term.”). However, plaintiffs need not:

undergo actual physical assessments of their respective capacities to engage in

particular major life activities in order to establish that their ability to do so is

limited. On the contrary, ... an ADA plaintiff may demonstrate that her own

preemptive decision to limit or refrain from a major life activity was necessary

to avoid placing herself or others at imminent risk of physical injury.
Quint v. A.E. Staley Mfg. Co., 172 F.3d 1, 10 (Ist Cir. 1999) (ADA) (Cyr, J.). A plaintiff need not provide medical
evidence if the existence of an impairment is obvious. Katz v. City Metal Co., Inc., 87 F.3d 26, 31 (1st Cir. 1996)
(ADA) (Bownes, J.) (plaintiff who had heart attack not required to provide evidence that he “had a condition
affecting the cardiovascular system and therefore that he had a physical impairment under the ADA”). Furthermore,
although testimony from a vocational rehabilitation expert is persuasive, it is not strictly required. Lebron-Torres v.
Whitehall Laboratories, 251 F.3d 236, 240-41 (1st Cir. 2001) (ADA) (Campbell, J.).
% The assessment of the severity of any condition must include the effect of any corrective measures. Sutton v.
United Air Lines, Inc., 527 U.S. 471, 482 (1999) (ADA) (O’Connor, J.) (“[1]f a person is taking measures to correct
for, or mitigate, a physical or mental impairment, the effects of those measures—both positive and negative—must
(continued next page)
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be taken into account when judging whether that person is ‘substantially limited’ in a major life activity and thus
‘disabled’ under the Act.”); Murphy v. United Parcel Serv., Inc., 527 U.S. 516, 521 (1999) (ADA) (O’Connor, J.)
(same).

%429 CER. § 1630.2(j) cited in Santiago Clemente v. Executive Airlines, Inc., 213 F.3d 25, 30-31 (1st Cir. 2000)
(ADA) (Campbell, J.); see also Eighth Circuit Model Instruction 5.52C (2001). “Furthermore, to determine whether
a substantial limitation exists when work is at issue, we have looked to whether plaintiff can show that he or she is
significantly restricted in his or her ability to perform ‘a class of jobs’ or ‘a broad range of jobs in various classes.””
Carroll v. Xerox Corp., 294 F.3d 231, 239 (1st Cir. 2002). A plaintiff must be precluded from more than a particular
job, id. (citing Santiago Clemente, 213 F.3d at 32), or a narrow range of jobs. Id. at * 7 (citing Tardie v.
Rehabilitation Hosp. of R.I., 168 F.3d 538, 542 (1st Cir. 1997)).

% Santiago Clemente v. Executive Airlines, Inc., 213 F.3d 25, 31 (Ist Cir. 2000) (ADA) (Campbell, I.) (“Although
short-term, temporary restrictions generally are not substantially limiting, an impairment does not necessarily have
to be permanent to rise to the level of a disability. Some conditions may be long-term or potentially long-term, in
that their duration is indefinite and unknowable or is expected to be at least several months. Such conditions, if
severe, may constitute disabilities.” (citing Katz v. City Metal Co., Inc., 87 F.3d 26, 31 (Ist Cir.1996) (ADA)
(Bownes, J.) (citing 2 EEOC Compliance Manual, Interpretations (CCH) § 902.4, 9 6884, at 5319 (1995)))).

% Whether a person is disabled should be based on an individualized assessment of the impact of the physical
condition on that specific person’s capacity, rather than a generalized classification of the particular medical
diagnosis. Toyota Motor Mfg., Ky., Inc. v. Williams, 534 U.S. 184, 122 S. Ct. 681, 685 (2002) (ADA) (O’Connor,
J.) (“It is insufficient for individuals attempting to prove disability status under this test to merely submit evidence of
a medical diagnosis of an impairment. Instead, the ADA requires those claiming the Act's protection to prove a
disability by offering evidence that the extent of the limitation caused by their impairment in terms of their own
experience is substantial.” (internal quotation marks omitted)).

67 See 29 C.F.R. § 1630(n); Eighth Circuit Model Instruction 5.52B (2001); see also Ward v. Massachusetts Health
Research Institute, 209 F.3d 29, 34 (1st Cir. 2000) (ADA) (Torruella, C.J.) (an employer’s description of a job’s
essential functions is given substantial weight, but other factors to consider include “written job descriptions,
consequences of not requiring the function, work experience of past incumbents, and work experience of current
incumbents”). Although attendance, generally, is an essential job function, see Leary v. Dalton, 58 F.3d 748, 753
(1st Cir. 1995) (Rehabilitation Act) (Bownes, J.), adherence to a fixed schedule may not be essential for some jobs.
See Ward, 209 F.3d at 34.

The jury charge should select only the relevant factors from this list.

6% This bracketed paragraph may be used in cases where there is a dispute about whether the action that the
defendant allegedly took against the plaintiff constituted an adverse employment action. Although this question, if it
arises, is one for the jury, see Melendez-Arroyo v. Cutler-Hammer de P.R. Co., Inc., 273 F.3d 30, 36 (1st Cir. 2001)
(ADEA) (Boudin, C.J.) (jury could find that plaintiff who was given a raise but assigned less challenging, largely
menial responsibilities suffered an adverse employment action), in most cases the dispute will be about whether the
defendant’s challenged conduct was motivated by discriminatory animus, not whether it amounted to an adverse
employment action. If there is no dispute about whether the alleged conduct, if proven, would constitute an adverse
employment action, the bracketed paragraph may be deleted and the generic references to “adverse employment
action” may be replaced by a brief description of the adverse employment action defendant allegedly took.

% Blackie v. Maine, 75 F.3d 716, 725 (Ist Cir. 1996) (FLSA) (Selya, J.) (“[T]he inquiry must be cast in objective
terms. Work places are rarely idyllic retreats, and the mere fact that an employee is displeased by an employer's act
or omission does not elevate that act or omission to the level of a materially adverse employment action.”).

Blackie uses the term “materially adverse employment action,” but does not define the term (or, more
precisely, the significance of the word “materially””) beyond what is included in the text of this instruction. Two
other cases also use the modifier “materially” when discussing adverse employment actions (both cases take the
language from Blackie), but neither of these cases indicates that a materially adverse employment action is different
from an adverse employment action. Simas v. First Citizens’ Federal Credit Union, 170 F.3d 37, 49-50 (1st Cir.
1999) (Federal Credit Union Act; whistleblower retaliation) (Cyr, J.) (applying Title VII definition of adverse
employment action); Larou v. Ridlon, 98 F.3d 659, 663 n.6 (1st Cir. 1996) (First Amendment political
discrimination) (Cyr, J.) (applying, with reservation, Blackie definition of adverse employment action).
Furthermore, none of these three cases uses the term “materially adverse employment action” exclusively; all three
cases describe employment actions as “materially adverse” and “adverse” interchangeably. Other employment
discrimination cases decided after Blackie have referred to adverse employment action without the modifier
(continued next page)
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“materially.” See, e.g., Straughn v. Delta Air Lines, Inc., 250 F.3d 23, 33 (1st Cir. 2001) (Title VII and section
1981) (Cyr, J.); Suarez v. Pueblo Int’l, Inc., 229 F.3d 49, 53-54 (1st Cir. 2000) (ADEA) (Selya, J.); White v. New
Hampshire Dep’t of Corrections, 221 F.3d 254, 262 (1st Cir. 2000) (Title VII) (Bownes, J.).

70 Blackie v. Maine, 75 F.3d 716, 725 (1st Cir. 1996) (FLSA) (Selya, J.). As the Blackie court noted, this definition
is generalized because “[d]etermining whether an action is materially adverse necessarily requires a case-by-case
inquiry.” Id. Consequently, although there is little explicit guidance in the case law about what constitutes an
adverse employment action, there are a number of cases that, by their factual holdings, help define the term. For
example, in the majority of cases, the court does not explicitly analyze whether the challenged conduct constitutes
an adverse employment action, presumably because certain actions, such as layoffs, salary reductions, and
demotions, are generally recognized as adverse employment actions. See, e.g., Straughn v. Delta Air Lines, Inc.,
250 F.3d 23 (1st Cir. 2001) (Title VII and section 1981) (Cyr, J.) (termination); Rodriguez-Cuervos v. Wal-Mart
Stores, Inc., 181 F.3d 15 (1st Cir. 1999) (Title VII) (Torruella, C.J.) (demotion); Mullin v. Raytheon Co., 164 F.3d
696 (1st Cir. 1999) (salary reduction); see also Welsh v. Derwinski, 14 F.3d 85, 86 (1st Cir. 1994) (ADEA) (Per
Curiam) (“Most cases involving a retaliation claim are based on an employment action which has an adverse impact
on the employee, i.e., discharge, demotion, or failure to promote.”). More helpful, though, are the cases where the
court decided whether a jury could reasonably find that the challenged actions constitute adverse employment
actions. In some cases, the court has defined what actions are insufficient to constitute an adverse employment
action by upholding a trial court’s conclusion that the defendant’s conduct was not, as a matter of law, actionable.
See, e.g., Hernandez-Torres v. Intercontinental Trading, Inc., 158 F.3d 43, 47 (1st Cir. 1998) (Title VII) (Schwarzer,
Sr. Dist. J., N.D. Cal.) (plaintiff was subjected to increased email messages, disadvantageous assignments and
“admonition that [he] complete his work within an eight hour [day]”); Blackie, 75 F.3d at 726 (plaintiffs claimed
defendants refused to negotiate a “side agreement” to supplement their employment contract); Connell v. Bank of
Boston, 924 F.2d 1169, 1179 (1st Cir. 1991) (ADEA) (Campbell, J.) (plaintiff who had already been fired and
whose severance package was already calculated was forced to leave office two weeks early). In another useful
class of cases, the court held that the challenged employment action could constitute an adverse employment action
by either upholding a jury verdict for the plaintiff, see, e.g., White v. New Hampshire Dep’t of Corrections, 221 F.3d
254, 262 (1st Cir. 2000) (Title VII) (Bownes, J.) (“ample evidence” of adverse employment action where plaintiff
was harassed, transferred without her consent, not reassigned to another position, “and ultimately constructively
discharged”), or holding that the defendant was not entitled to summary judgment on this issue. See, e.g.,
Melendez-Arroyo v. Cutler-Hammer de P.R. Co., Inc., 273 F.3d 30, 36 (1st Cir. 2001) (ADEA) (Boudin, C.J.)
(plaintiff given standard salary increase but assigned less challenging, largely menial responsibilities); DeNovellis v.
Shalala, 124 F.3d 298, 306 (1st Cir. 1997) (Title VII) (Bownes, J.) (plaintiff given five month assignment to job for
which he had no experience and deprived of meaningful duties); Randlett v. Shalala, 118 F.3d 857, 862 (1st Cir.
1997) (Title VII) (Boudin, J.) (defendant refused to grant plaintiff a hardship transfer); see also Simas v. First
Citizens’ Federal Credit Union, 170 F.3d 37, 48, 50 (1st Cir. 1999) (Federal Credit Union Act; whistleblower
retaliation) (Cyr, J.) (plaintiff given negative performance evaluations and deprived of responsibility for major
account) (applying Title VII definition of adverse employment action).

! Insert the appropriate language from Instruction 3.2 when reasonable accommodations are a disputed issue.
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3.2 Reasonable Accommodation’
[Updated: 6/14/02]

Pattern Jury Instruction

Federal law requires employers to provide reasonable accommodation to employees who are
disabled” unless the accommodation would impose an undue hardship on the employer or pose a
direct threat to the employee or others.”

“Direct threat” means a significant risk of substantial harm to the health or safety of the
employee or others that cannot be eliminated or reduced by reasonable accommodation.

A reasonable accommodation is a modification or adjustment to the work environment or to the
manner in which a job is performed.” A reasonable accommodation may include:”® [modifying
or adjusting a job application process to enable a qualified applicant with a disability to be
considered for the position; making existing facilities used by employees readily accessible to
and usable by individuals with disabilities; job restructuring; part-time or modified work
schedule; reassignment to a vacant position; acquisition or modifications of examinations,
training materials or policies; provision of qualified readers and interpreters; other similar
accommodations for individuals with plaintiff's disabilities].”’

A reasonable accommodation does not include changing or eliminating any essential function of
a job, shifting any of the essential functions of the job to others, or creating a new position for
the disabled employee.”® If [plaintiff] rejects a reasonable accommodation that is necessary to
enable [plaintiff] to perform the essential functions of the position, and, as a result, cannot
perform the essential functions of the position, [plaintiff] cannot be considered a qualified
individual.

An “undue hardship” is an action that would create significant difficulty or expense for
[employer], considering the nature and cost of the accommodation, the overall financial
resources of [employer], the effect of the accommodation on expenses and resources, and the
impact of the accommodation on the operations of [employer], including the impact on the
ability of other employees to perform their duties and the impact on [employer]’s ability to
conduct business.

[Plaintiff] bears the burden of proposing an accommodation that would enable [him/her] to
perform the job effectively and is, at least on the face of things, reasonable. If [plaintiff] meets
this burden, then [defendant] bears the burden of proving that the accommodation [plaintiff]
proposed would have been an undue hardship. "

2 A reasonable accommodation instruction may be appropriate in either disability or religious discrimination cases.
See 42 U.S.C. § 2000e(j) (2001) (“The term "religion" includes all aspects of religious observance and practice, as
well as belief, unless an employer demonstrates that he is unable to reasonably accommodate to an employee's or
prospective employee's religious observance or practice without undue hardship on the conduct of the employer's
business.”); 42 U.S.C. § 12111 (2001) (“The term ‘qualified individual with a disability’ means an individual with a
(continued next page)
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disability who, with or without reasonable accommodation, can perform the essential functions of the employment
position that such individual holds or desires.”).

The Equal Employment Opportunity Commission guidelines concerning reasonable accommodation are at
29 C.F.R. §§ 1605 (religious discrimination) and 1630 (disability discrimination). Although this instruction is
focused on disability discrimination, it should be usable, with appropriate modification, for religious discrimination
cases as well. See generally Trans World Airlines, Inc. v. Hardison, 432 U.S. 63 (1977) (Title VII religious
discrimination) (White, J.).

3 Also, “[t]he duty to provide reasonable accommodation is a continuing one, . . . [that is] not exhausted by one
effort.” Ralph v. Lucent Tech., Inc., 135 F.3d 166, 172 (1st Cir. 1998) (ADA) (Skinner, Sr. Dist. J., D. Mass.). But
a plaintiff may not base an ADA claim on the defendant’s denial of a request for accommodations where the
plaintiff’s disability did not exist at the time of the request, but rather was allegedly caused by the defendant’s
failure to honor the request. Santiago Clemente v. Executive Airlines, Inc., 213 F.3d 25, 31 (1st Cir. 2000) (ADA)
(Campbell, J.).

™ Although the language of the ADA includes only a direct threat to “other individuals in the workplace,” 42 U.S.C.
§ 12113(b), the EEOC’s implementing regulations include direct threats to “the individual or others in the
workplace.” 29 C.F.R. § 1630.15(b)(2) (emphasis added). The Supreme Court upheld the validity of the EEOC’s
more expansive definition in Chevron U.S.A. Inc. v. Echazabal, 122 S. Ct. 2045 (2002).

* The assessment of whether an accommodation is reasonable must be individualized and situation specific; a court
may not use per se rules. Garcia-Ayala v. Lederle Parenterals, Inc., 212 F.3d 638, 647 (1st Cir. 2000) (ADA)
(Lynch, J.). However, the Supreme Court has said that “ordinarily” an accommodation that would run afoul of a
seniority system is not reasonable, U.S. Airways, Inc. v. Barnett, 122 S. Ct. 1516, 1524 (2002) (ADA) (Breyer, J.),
and that a plaintiff must “show that special circumstances warrant a finding that, despite the presence of a seniority
system (which the ADA may not trump in the run of cases), the requested ‘accommodation’ is ‘reasonable’ on the
particular facts.” Id. at 1525.

’® This list should be modified in accordance with the facts of the case.

" For examples of cases involving specific types of accommodation, see: Kvorjak v. Maine, 259 F.3d 48, 57 (Ist
Cir. 2001) (ADA) (Coffin, J.) (work at home); Phelps v. Optima Health, Inc., 251 F.3d 21, 26-27 (1st Cir. 2001)
(ADA) (Torruella, C.J.) (job sharing and job creation); Reed v. LePage Bakeries, Inc., 244 F.3d 254, 260 (1st Cir.
2001) (ADA) (Lynch, J.) (“permission to walk away from any stressful conflict”); Garcia-Ayala v. Lederle
Parenterals, Inc., 212 F.3d 638, 646 (1st Cir. 2000) (ADA) (Lynch, J.) (additional leave beyond that allowed by the
employer’s leave policy); Ward v. Massachusetts Health Research Institute, 209 F.3d 29, 37 (1st Cir. 2000) (ADA)
(Torruella, C.J.) (flexible work schedule); Soto-Ocasio v. Federal Express Corp., 150 F.3d 14, 20 (1st Cir. 1998)
(ADA) (Stahl, J.) (reallocation of job duties); Criado v. IBM Corp., 145 F.3d 437, 443 (1st Cir. 1998) (ADA)
(Godbold, J.) (leave of absence and leave extension); Equal Employment Opportunity Commission v. Amego, Inc.,
110 F.3d 135, 147-48 (1st Cir. 1997) (ADA) (Lynch, J.) (reallocation of job duties).

"8 Phelps v. Optima Health, Inc., 251 F.3d 21, 26-27 (1st Cir. 2001) (ADA) (Torruella, C.J.). Furthermore, the fact
that an employer voluntarily offered an accommodation at one time does not mean that it must offer the same
accommodation in a subsequent situation. Id. at 26 (“to find otherwise would discourage employers from granting
employees any accommodations beyond those required by the ADA”).

" U.S. Airways, Inc. v. Barnett, 122 S. Ct. 1516, 1522 (2002) (ADA) (Breyer, JI.). The plaintiff “bears the burden of
proposing an accommodation that would enable him [or her] to perform [the] job effectively and is, at least on the
face of things, reasonable.” Kvorjak v. Maine, 259 F.3d 48, 55 (1st Cir. 2001) (ADA) (Coffin, J.); Reed v. LePage
Bakeries, Inc., 244 F.3d 254, 258-60 (1st Cir. 2001) (ADA) (Lynch, J.) (once plaintiff has met his or her burden,
defendant bears burden of proving that the proposed accommodation would be an undue hardship); see also id.
(discussing the “well recognized tension” between the plaintiff’s and the defendant’s burdens).

Beyond this division of the responsibility for proposing and proving the availability of a reasonable
accommodation after the fact (at trial), the Equal Employment Opportunity Commission’s implementing regulations
provide that “it may be necessary for the [employer] to initiate an informal, interactive process” with the employee
in order to “identify the precise limitations resulting from the disability and potential reasonable accommodations
that could overcome those limitations.” 29 C.F.R. § 1630.2(0)(2) cited in Kvorjak, 259 F.3d at 52. An employer
may be liable for a failure to engage in this interactive process if the plaintiff can demonstrate that “had a good faith
interactive process occurred, the parties could have found a reasonable accommodation that would enable the
disabled person to perform the job’s essential functions.” Kvorjak, 259 F.3d at 52; Jacques v. Clean-Up Group, Inc.,
96 F.3d 506, 515 (1st Cir. 1996) (ADA) (Torruella, C.J.) (upholding judgment for defendant but noting that “[t]here
(continued next page)
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may well be situations in which the employer’s failure to engage in an informal interactive process would constitute
a failure to provide reasonable accommodation that amounts to a violation of the ADA”). However, a plaintiff who
refused to participate in the interactive process may not base an ADA claim on the failure of that process. Phelps v.
Optima Health, Inc., 251 F.3d 21, 27-28 (1st Cir. 2001) (ADA) (Torruella, C.J.).
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4.1 Equal Pay Act®
[Updated: 6/14/02]

Pattern Jury Instruction

In this case [plaintiff] claims that [defendant] violated a federal law known as the Equal Pay Act.

Under that Act it is unlawful for an employer to discriminate between employees on the basis of
sex by paying different wages to employees of different sexes working in jobs that require
substantially equal skill, effort and responsibility, and that are performed under similar working
conditions.

In order to prevail on this claim, [plaintiff] must prove each of the following elements by a
preponderance of the evidence:

First, that [plaintiff] and [male/female] workers have been employed by [defendant]®! in
jobs requiring substantially equal skill, effort and responsibility;**

Second, that the jobs are performed under similar working conditions; and

Third, that [plaintiff] was paid a lower wage than the [male/female] workers in jobs that
require substantially equal skill, effort and responsibility as [plaintiff]’s job and that are
performed under similar working conditions.

In deciding whether jobs require substantially equal skill, effort and responsibility, your task is to
compare the jobs, not the individual employees holding those jobs. It is not necessary that the
jobs be identical; the law requires proof that the performance of the jobs demands “substantially
equal” skill, effort and responsibility. Insignificant and insubstantial or trivial differences do not
matter and may be disregarded. Job classifications, descriptions or titles are not controlling.*
The important thing is the actual work or performance requirements of the jobs.

In deciding whether the jobs require substantially equal “skill,” you should consider such factors
as the level of education, experience, training and ability necessary to meet the performance
requirements of the respective jobs.

In deciding whether the jobs require substantially equal “effort,” you should consider the amount
of physical and mental exertion needed for the performance of the respective jobs. Duties that
result in mental or physical fatigue and emotional stress, or factors that alleviate fatigue and
stress, should be weighed together in assessing the relative effort involved. It may be that jobs
require equal effort in their performance even though the effort is exerted in different ways on
the jobs; but jobs do not entail equal effort, even though they involve most of the same routine
duties, if one job requires other additional tasks that consume a significant amount of extra time
and attention or extra exertion.

In deciding whether the jobs involve substantially equal “responsibility,” you should consider the
degree of accountability involved in the performance of the work. You should take into
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consideration such things as the level of authority delegated to the respective employees to direct
or supervise the work of others or to represent the employer in dealing with customers or
suppliers; the consequences of inadequate or improper performance of the work in terms of
possible damage to valuable equipment or possible loss of business or productivity; and the
possibility of incurring legal liability to third parties.

In deciding whether jobs are performed under similar working conditions, the test is whether the
working conditions are “similar”’; they need not be substantially equal. In deciding whether
relative working conditions are similar, you should consider the physical surroundings or the
environment in which the work is performed, including the elements to which employees may be
exposed. You should also consider any hazards of the work including the frequency and severity
of any risks of injury.

84{If you find that [plaintiff] has proven [his/her] claim, you will then consider [defendant]’s
defense. [Defendant] contends that the differential in pay between the jobs was the result of a
bona fide [seniority system; merit system; system which measures earnings by quantity or
quality of production; or describe factor other than sex™® upon which the defendant relies]. On
this defense, [defendant] has the burden of proof by a preponderance of the evidence. If you find
that [defendant] has met this burden, then your verdict will be for [defendant].}

% This instruction is designed for Equal Pay Act cases. The Introductory Notes at the beginning of these
instructions outline the statutory basis for an Equal Pay Act claim.

There is currently a split among the circuits (and the First Circuit has steadfastly avoided taking a position)
about the relationship between an EPA claim and a Title VII wage discrimination claim. See Rodriguez v.
Smithkline Beecham Pharm., P.R., Inc., 62 F. Supp. 2d 374, 381-82 (D.P.R. 1999) (Title VII and EPA) (Pieras, J.)
(outlining the issue and the circuit split) aff’d, Rodriguez v. Smithkline Beecham, 224 F.3d 1, 8 (Ist Cir. 2000)
(Torruella, C.J.) (noting the issue but declining to take a position); see also Dragon v. Rhode Island Dep’t of Mental
Health, Retardation and Hosps., 936 F.2d 32, 37 (1st Cir. 1991) (Title VII and EPA) (Breyer, C.J.) (same); Marcoux
v. Maine, 797 F.2d 1100, 1105-06 (1st Cir. 1986) (Title VII) (Campbell, C.J.) (same). The issue centers on the
defendant’s burden of proof after the plaintiff establishes his or her prima facie case. See Rodriguez, 62 F. Supp. 2d
at 382. Under the EPA, the defendant bears both the burden of production and the burden of persuasion with respect
to the statutory defenses. In a Title VII case, on the other hand, once the defendant meets its burden of articulating
(producing) non-discriminatory reasons for the challenged employment action, the plaintiff bears the burden of
proving that those reasons are merely pretextual. However, Title VII explicitly incorporates any defenses authorized
by the EPA. See 42 U.S.C. § 2000e-2(h) (2001) (“It shall not be an unlawful employment practice under this
subchapter for any employer to differentiate upon the basis of sex in determining the amount of the wages or
compensation paid or to be paid to employees of such employer if such differentiation is authorized by the
provisions of [the EPA].”). The question, then, is whether this statutory incorporation of the EPA defenses should
affect only the substantive defenses, or whether it should also affect the allocation of burdens of proof.

There is also at least one limitation on an EPA claim that does not apply to a Title VII sex-based wage

discrimination claim. See Marcoux, 797 F.2d at 1104 (EPA requirement that plaintiff work in same establishment
as opposite-sex employee who is paid more does not apply to Title VII case).
81 At this point in the instruction, it might be necessary to address the issue of whether the defendant is the plaintiff’s
employer within the meaning of the EPA. See 29 U.S.C. § 203(d) (2001) (An “employer” is “any person acting
directly or indirectly in the interest of an employer in relation to an employee and includes a public agency.”); see
also 29 U.S.C. § 213. In most cases this will not be necessary because whether a defendant is an employer is a legal
rather than factual question. If, however, there are factual issues that must be resolved before that legal
determination can be made, this instruction should be modified accordingly. See, e.g., Baystate Alternative Staffing,
(continued next page)
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Inc. v. Herman, 163 F.3d 668, 678 (1st Cir. 1998) (FLSA) (Lipez, J.) (“W]e must determine whether the Board’s
factual findings, which are not disputed on appeal, support its legal conclusion that Harold and Marlene are
‘employers,” within the meaning of the Act.”).

%2 See, e.g., Marcoux v. Maine, 797 F.2d 1100, 1107-08 (Ist Cir. 1986) (Title VII) (Campbell, C.J.) (analyzing the
comparability of work by female guards at one prison and male guards at another).

% Rodriguez v. Smithkline Beecham, 224 F.3d 1, 7 (1st Cir. 2000) (Title VII and EPA) (Torruella, C.J.) (“Although
job titles may be given some weight in determining whether two employees hold substantially equal positions, the
EPA's emphasis is on the responsibilities and functions of the position.”).

% Appropriate portions of this bracketed paragraph may be used if the defendant argues that any of the four statutory
defenses is applicable.

% See, e.g., Rodriguez v. Smithkline Beecham, 224 F.3d 1, 6 (1st Cir. 2000) (Title VII and EPA) (Torruella, C.J.)
(“[S]tanding company policies designed . .. to protect employees’ salary and grade levels during developmental
placements [or] to allow the company to utilize employees at lower level positions without detriment to the
employee's compensation . . . are ‘factors other than sex’ ... and therefore constitute a legitimate basis for wage
differentials.”); Byrd v. Ronayne, 61 F.3d 1026, 1034 (1st Cir. 1995) (Title VII and EPA) (Cyr, J.) (fact that one
employee generated substantially greater revenues than another constituted “factor other than sex” justifying pay
differential); Winkes v. Brown, 747 F.2d 792, 795-96 (1st Cir. 1984) (EPA) (Aldrich, J.) (defendant that is subject to
a consent decree requiring it to hire more women cannot be penalized under the EPA for taking steps to retain
female employee where those steps were consistent with established policy of matching offers made to employees
by competitors).
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5.1 Retaliation
[Updated: 4/7/03]

Introductory Note

Note that in a mixed motive retaliation case in the First Circuit, Price-Waterhouse
controls without any alteration by the 1991 amendments to Title VII and there is, therefore, no

relief for a plaintiff if a defendant proves it would have taken the same action regardless. Tanca
v. Nordberg, 98 F.3d 680, 684 (1st Cir. 1996) (Title VII retaliation) (Torruella, C.J.).

Pattern Jury Instruction

[Plaintiff] accuses [defendant] of violating federal law by retaliating against [her/him] for
engaging in protected activities, namely, for [specify protected activity].*® In order to prove
illegal retaliation, [plaintiff] must persuade you, by a preponderance of the evidence, that

{Choose one of the following two bracketed phrases, depending on whether the case is a pretext
or a mixed motive case (Note: a similar choice/modification must be made at the end of the
instruction depending on whether the case is a pretext or a mixed motive case.):

87{were it not for [her/his] protected activity, [defendant] would not have taken adverse
employment action against [her/him].}

8 {[her/his] protected activity was a motivating factor in [defendant]’s decision to take
adverse employment action against [her/him].} }

[Plaintiff] is not required to prove that [her/his] [protected activity] claim had merit in order to prove
the retaliation claim.*

[Specify protected activity, e.g., filing a discrimination complaint] is a “protected activity.”

%f An “adverse employment action” is one that, standing alone, actually causes damage, tangible
or intangible, to an employee. The fact that an employee is unhappy with something his or her
employer did or failed to do is not enough to make that act or omission an adverse employment
action.”’ An employer takes adverse action against an employee only if it: (1) takes something
of consequence away from the employee, for example by discharging or demoting the employee,
reducing his or her salary, or taking away significant responsibilities; or (2) fails to give the
employee something that is a customary benefit of the employment relationship, for example, by
failing to follow a customary practice of considering the employee for promotion after a
particular period of service.’?}

{For a pretext case, insert the last 3 paragraphs of Instruction 1.1. For a mixed motive case,
insert the last 5 paragraphs of Instruction 1.2.}
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% This instruction is designed for retaliation cases. The Introductory Notes at the beginning of these instructions
outline the statutory basis for a retaliation claim.

¥7 This bracketed language should be used in a pretext case. See Instruction 1.1.

* This bracketed language should be used in a mixed motive case. See Instruction 1.2. In a recent retaliation case
characterized by the First Circuit as “mixed motive,” the court seemed to use both standards (“not enough to trigger
an inference of causation” and “plaintiff failed to show that, but for the defendants’ animus towards him, the
recommendation would have been rejected.” Kearney v. Town of Wareham, 316 F.3d 18, 23 (1* Cir. 2002) (Selya,
J.)). However, it does not appear to be an intentional change in the mixed motive standards.

% Higgins v. New Balance Athletic Shoe, Inc., 194 F.3d 252, 261-62 (1st Cir. 1999) (Title VII and ADA) (Selya, J.);
Mesnick v. General Elec. Co., 950 F.2d 816, 827 (Ist Cir. 1991) (ADEA retaliation) (Selya, J.). If necessary, it
would be appropriate to add language explaining that the plaintiff need only establish that he or she had a reasonable
belief that the claim had merit when the complaint that prompted the retaliation was filed. See Higgins, 194 F.3d at
261-62 (citing Mesnick, 950 F.2d at 827; Petitti v. New England Tel. & Tel. Co., 909 F.2d 28, 33 (1st Cir. 1990)
(Title VII) (Torruella, J.)); see also Monteiro v. Poole Silver Co., 615 F.2d 4, 8 (1st Cir. 1980) (Title VII)
(Campbell, J.) (holding that retaliation claim was properly rejected where plaintiff “had not shown that his
accusations of discrimination were voiced in good-faith ‘opposition’ to perceived employer misconduct” as opposed
to being “a smokescreen in challenge to the supervisor’s legitimate criticism”).

% This bracketed paragraph may be used in cases where there is a dispute about whether the action that the
defendant allegedly took against the plaintiff constituted an adverse employment action. Although this question, if it
arises, is one for the jury, see Melendez-Arroyo v. Cutler-Hammer de P.R. Co., Inc., 273 F.3d 30, 36 (1st Cir. 2001)
(ADEA) (Boudin, C.J.) (jury could find that plaintiff who was given a raise but assigned less challenging, largely
menial responsibilities suffered an adverse employment action), in most cases the dispute will be about whether the
defendant’s challenged conduct was motivated by discriminatory animus, not whether it amounted to an adverse
employment action. If there is no dispute about whether the alleged conduct, if proven, would constitute an adverse
employment action, the bracketed paragraph may be deleted and the generic references to “adverse employment
action” may be replaced by a brief description of the adverse employment action defendant allegedly took.

%! Blackie v. Maine, 75 F.3d 716, 725 (Ist Cir. 1996) (FLSA) (Selya, J.) (“[T]he inquiry must be cast in objective
terms. Work places are rarely idyllic retreats, and the mere fact that an employee is displeased by an employer's act
or omission does not elevate that act or omission to the level of a materially adverse employment action.”).

Blackie uses the term “materially adverse employment action,” but does not define the term (or, more

precisely, the significance of the word “materially”) beyond what is included in the text of this instruction. Two
other cases also use the modifier “materially” when discussing adverse employment actions (both cases take the
language from Blackie), but neither of these cases indicates that a materially adverse employment action is different
from an adverse employment action. Simas v. First Citizens’ Federal Credit Union, 170 F.3d 37, 49-50 (1st Cir.
1999) (Federal Credit Union Act; whistleblower retaliation) (Cyr, J.) (applying Title VII definition of adverse
employment action); Larou v. Ridlon, 98 F.3d 659, 663 n.6 (Ist Cir. 1996) (First Amendment political
discrimination) (Cyr, J.) (applying, with reservation, Blackie definition of adverse employment action).
Furthermore, none of these three cases uses the term “materially adverse employment action” exclusively; all three
cases describe employment actions as “materially adverse” and “adverse” interchangeably. Other employment
discrimination cases decided after Blackie have referred to adverse employment action without the modifier
“materially.” See, e.g., Straughn v. Delta Air Lines, Inc., 250 F.3d 23, 33 (1st Cir. 2001) (Title VII and section
1981) (Cyr, J.); Suarez v. Pueblo Int’l, Inc., 229 F.3d 49, 53-54 (1st Cir. 2000) (ADEA) (Selya, J.); White v. New
Hampshire Dep’t of Corrections, 221 F.3d 254, 262 (1st Cir. 2000) (Title VII) (Bownes, J.).
%2 Blackie v. Maine, 75 F.3d 716, 725 (1st Cir. 1996) (FLSA) (Selya, J.). As the Blackie court noted, this definition
is generalized because “[d]etermining whether an action is materially adverse necessarily requires a case-by-case
inquiry.” Id. Consequently, although there is little explicit guidance in the case law about what constitutes an
adverse employment action, there are a number of cases that, by their factual holdings, help define the term. For
example, in the majority of cases, the court does not explicitly analyze whether the challenged conduct constitutes
an adverse employment action, presumably because certain actions, such as layoffs, salary reductions, and
demotions, are generally recognized as adverse employment actions. See, e.g., Straughn v. Delta Air Lines, Inc.,
250 F.3d 23 (1st Cir. 2001) (Title VII and section 1981) (Cyr, J.) (termination); Rodriguez-Cuervos v. Wal-Mart
Stores, Inc., 181 F.3d 15 (1st Cir. 1999) (Title VII) (Torruella, C.J.) (demotion); Mullin v. Raytheon Co., 164 F.3d
696 (1st Cir. 1999) (salary reduction); see also Welsh v. Derwinski, 14 F.3d 85, 86 (1st Cir. 1994) (ADEA) (Per
Curiam) (“Most cases involving a retaliation claim are based on an employment action which has an adverse impact
(continued next page)
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on the employee, i.e., discharge, demotion, or failure to promote.”). More helpful, though, are the cases where the
court decided whether a jury could reasonably find that the challenged actions constitute adverse employment
actions. In some cases, the court has defined what actions are insufficient to constitute an adverse employment
action by upholding a trial court’s conclusion that the defendant’s conduct was not, as a matter of law, actionable.
See, e.g., Hernandez-Torres v. Intercontinental Trading, Inc., 158 F.3d 43, 47 (1st Cir. 1998) (Title VII) (Schwarzer,
Sr. Dist. J., N.D. Cal.) (plaintiff was subjected to increased email messages, disadvantageous assignments and
“admonition that [he] complete his work within an eight hour [day]”); Blackie, 75 F.3d at 726 (plaintiffs claimed
defendants refused to negotiate a “side agreement” to supplement their employment contract); Connell v. Bank of
Boston, 924 F.2d 1169, 1179 (1st Cir. 1991) (ADEA) (Campbell, J.) (plaintiff who had already been fired and
whose severance package was already calculated was forced to leave office two weeks early). In another useful
class of cases, the court held that the challenged employment action could constitute an adverse employment action
by either upholding a jury verdict for the plaintiff, see, e.g., White v. New Hampshire Dep’t of Corrections, 221 F.3d
254, 262 (1st Cir. 2000) (Title VII) (Bownes, J.) (“ample evidence” of adverse employment action where plaintiff
was harassed, transferred without her consent, not reassigned to another position, “and ultimately constructively
discharged”), or holding that the defendant was not entitled to summary judgment on this issue. See, e.g.,
Melendez-Arroyo v. Cutler-Hammer de P.R. Co., Inc., 273 F.3d 30, 36 (1st Cir. 2001) (ADEA) (Boudin, C.J.)
(plaintiff given standard salary increase but assigned less challenging, largely menial responsibilities); DeNovellis v.
Shalala, 124 F.3d 298, 306 (1st Cir. 1997) (Title VII) (Bownes, J.) (plaintiff given five month assignment to job for
which he had no experience and deprived of meaningful duties); Randlett v. Shalala, 118 F.3d 857, 862 (1st Cir.
1997) (Title VII) (Boudin, J.) (defendant refused to grant plaintiff a hardship transfer); see also Simas v. First
Citizens’ Federal Credit Union, 170 F.3d 37, 48, 50 (1st Cir. 1999) (Federal Credit Union Act; whistleblower
retaliation) (Cyr, J.) (plaintiff given negative performance evaluations and deprived of responsibility for major
account) (applying Title VII definition of adverse employment action).
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6.1 Constructive Discharge
[Updated: 4/7/03]

Pattern Jury Instruction

[Plaintiff] claims that [specify incident(s)] were adverse employment actions and, moreover, that
they caused [her/his] constructive discharge. A “constructive discharge” occurs when an
employer, such as [defendant], through illegal employment practices, imposes working conditions
so intolerable” that a reasonable person would feel compelled to leave’ [her/his] job rather than
submit to them.”

£ An “adverse employment action” is one that, standing alone, actually causes damage, tangible
or intangible, to an employee. The fact that an employee is unhappy with something his or her
employer did or failed to do is not enough to make that act or omission an adverse employment
action.”” An employer takes adverse action against an employee only if it: (1) takes something
of consequence away from the employee, for example by discharging or demoting the employee,
reducing his or her salary, or taking away significant responsibilities; or (2) fails to give the
employee something that is a customary benefit of the employment relationship, for example, by
failing to follow a customary practice of considering the employee for promotion after a
particular period of service.”®}

% To prove that he or she was constructively discharged, a plaintiff “must establish that his [or her] work
environment was hostile.” Hernandez-Torres v. Intercontinental Trading, Inc., 158 F.3d 43, 48 (1st Cir. 1998) (Title
VII) (Schwarzer, Sr. Dist. J., N.D. Cal.) (citing Landgraf v. USI Film Prods., 968 F.2d 427, 430 (5th Cir. 1992)
(Title VII) (Higginbotham, J.) (“To prove constructive discharge, the plaintiff must demonstrate a greater severity or
pervasiveness of harassment than the minimum required to prove a hostile working environment.”)). “[A] reduction
in responsibility or a change in the way that business is done, unaccompanied by diminution of salary or some other
marked lessening of the quality of working conditions, does not constitute a constructive discharge.” Suarez v.
Pueblo Int’l, Inc., 229 F.3d 49, 55 (1st Cir. 2000) (ADEA) (Selya, J.); see also id. at 54 (“The workplace is not a
cocoon, and those who labor in it are expected to have reasonably thick skins—thick enough, at least, to survive the
ordinary slings and arrows that workers routinely encounter in a hard, cold world. Thus, the constructive discharge
standard, properly applied, does not guarantee a workplace free from the usual ebb and flow of power relations and
inter-office politics.” (citations omitted)).

% “If a plaintiff does not resign within a reasonable time period after the alleged harassment, he was not
constructively discharged.” Landrau-Romero v. Banco Popular de P.R., 212 F.3d 607, 613 (1st Cir. 2000) (Title
VII) (Campbell, J.). “The standard is an objective one.” Marrero v. Goya of Puerto Rico, Inc., 304 F.3d 7, 28 (1st
Cir. 2002) (Title VII) (Lipez, J.).

% Melendez-Arroyo v. Cutler-Hammer de P.R. Co.. Inc., 273 F.3d 30, 36 (Ist Cir. 2001) (Boudin, C.J.)
(““[Clonstructive discharge’ is a label for treatment so hostile or degrading that no reasonable employee would
tolerate continuing in the position . . .. Not every minor advantage or status symbol is protected by the statute—
‘adverse action’ is a rule of reason concept. . . .”); Greenberg v. Union Camp Corp., 48 F.3d 22, 27 (1st Cir. 1995)
(ADEA) (Stahl, J.) (citations omitted) (“It is well settled in this Circuit that, to establish a claim for constructive
discharge, the evidence must support a finding that ‘the new working conditions would have been so difficult or
unpleasant that a reasonable person in the employee’s shoes would have felt compelled to resign.” The legal
standard to be applied is ‘objective,” with the inquiry focused on ‘the reasonable state of mind of the putative
discriminatee.’”); see also Suarez v. Pueblo Int’l, Inc., 229 F.3d 49, 54 (1st Cir. 2000) (ADEA) (Selya, J.) (“This
standard cannot be triggered solely by an employee's subjective beliefs, no matter how sincerely held. The ultimate
(continued next page)
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test is one of objective reasonableness.” (citation omitted)).

% This bracketed paragraph may be used in cases where there is a dispute about whether the action that the
defendant allegedly took against the plaintiff constituted an adverse employment action. Although this question, if it
arises, is one for the jury, see Melendez-Arroyo v. Cutler-Hammer de P.R. Co., Inc., 273 F.3d 30, 36 (1st Cir. 2001)
(ADEA) (Boudin, C.J.) (jury could find that plaintiff who was given a raise but assigned less challenging, largely
menial responsibilities suffered an adverse employment action), in most cases the dispute will be about whether the
defendant’s challenged conduct was motivated by discriminatory animus, not whether it amounted to an adverse
employment action. If there is no dispute about whether the alleged conduct, if proven, would constitute an adverse
employment action, the bracketed paragraph may be deleted and the generic reference to “adverse employment
action” may be replaced by a brief description of the adverse employment action defendant allegedly took.

°7 Blackie v. Maine, 75 F.3d 716, 725 (Ist Cir. 1996) (FLSA) (Selya, J.) (“[T]he inquiry must be cast in objective
terms. Work places are rarely idyllic retreats, and the mere fact that an employee is displeased by an employer's act
or omission does not elevate that act or omission to the level of a materially adverse employment action.”).

Blackie uses the term “materially adverse employment action,” but does not define the term (or, more

precisely, the significance of the word “materially”) beyond what is included in the text of this instruction. Two
other cases also use the modifier “materially” when discussing adverse employment actions (both cases take the
language from Blackie), but neither of these cases indicates that a materially adverse employment action is different
from an adverse employment action. Simas v. First Citizens’ Federal Credit Union, 170 F.3d 37, 49-50 (1st Cir.
1999) (Federal Credit Union Act; whistleblower retaliation) (Cyr, J.) (applying Title VII definition of adverse
employment action); Larou v. Ridlon, 98 F.3d 659, 663 n.6 (Ist Cir. 1996) (First Amendment political
discrimination) (Cyr, J.) (applying, with reservation, Blackie definition of adverse employment action).
Furthermore, none of these three cases uses the term “materially adverse employment action” exclusively; all three
cases describe employment actions as “materially adverse” and “adverse” interchangeably. Other employment
discrimination cases decided after Blackie have referred to adverse employment action without the modifier
“materially.” See, e.g., Straughn v. Delta Air Lines, Inc., 250 F.3d 23, 33 (1st Cir. 2001) (Title VII and section
1981) (Cyr, J.); Suarez v. Pueblo Int’l, Inc., 229 F.3d 49, 53-54 (1st Cir. 2000) (ADEA) (Selya, J.); White v. New
Hampshire Dep’t of Corrections, 221 F.3d 254, 262 (1st Cir. 2000) (Title VII) (Bownes, J.).
% Blackie v. Maine, 75 F.3d 716, 725 (1st Cir. 1996) (FLSA) (Selya, J.). As the Blackie court noted, this definition
is generalized because “[d]etermining whether an action is materially adverse necessarily requires a case-by-case
inquiry.” Id. Consequently, although there is little explicit guidance in the case law about what constitutes an
adverse employment action, there are a number of cases that, by their factual holdings, help define the term. For
example, in the majority of cases, the court does not explicitly analyze whether the challenged conduct constitutes
an adverse employment action, presumably because certain actions, such as layoffs, salary reductions, and
demotions, are generally recognized as adverse employment actions. See, e.g., Straughn v. Delta Air Lines, Inc.,
250 F.3d 23 (1st Cir. 2001) (Title VII and section 1981) (Cyr, J.) (termination); Rodriguez-Cuervos v. Wal-Mart
Stores, Inc., 181 F.3d 15 (1st Cir. 1999) (Title VII) (Torruella, C.J.) (demotion); Mullin v. Raytheon Co., 164 F.3d
696 (1st Cir. 1999) (salary reduction); see also Welsh v. Derwinski, 14 F.3d 85, 86 (1st Cir. 1994) (ADEA) (Per
Curiam) (“Most cases involving a retaliation claim are based on an employment action which has an adverse impact
on the employee, i.e., discharge, demotion, or failure to promote.”). More helpful, though, are the cases where the
court decided whether a jury could reasonably find that the challenged actions constitute adverse employment
actions. In some cases, the court has defined what actions are insufficient to constitute an adverse employment
action by upholding a trial court’s conclusion that the defendant’s conduct was not, as a matter of law, actionable.
See, e.g., Hernandez-Torres v. Intercontinental Trading, Inc., 158 F.3d 43, 47 (1st Cir. 1998) (Title VII) (Schwarzer,
Sr. Dist. J., N.D. Cal.) (plaintiff was subjected to increased email messages, disadvantageous assignments and
“admonition that [he] complete his work within an eight hour [day]”); Blackie, 75 F.3d at 726 (plaintiffs claimed
defendants refused to negotiate a “side agreement” to supplement their employment contract); Connell v. Bank of
Boston, 924 F.2d 1169, 1179 (1st Cir. 1991) (ADEA) (Campbell, J.) (plaintiff who had already been fired and
whose severance package was already calculated was forced to leave office two weeks early). In another useful
class of cases, the court held that the challenged employment action could constitute an adverse employment action
by either upholding a jury verdict for the plaintiff, see, e.g., White v. New Hampshire Dep’t of Corrections, 221 F.3d
254, 262 (1st Cir. 2000) (Title VII) (Bownes, J.) (“ample evidence” of adverse employment action where plaintiff
was harassed, transferred without her consent, not reassigned to another position, “and ultimately constructively
discharged”), or holding that the defendant was not entitled to summary judgment on this issue. See, e.g.,
Melendez-Arroyo v. Cutler-Hammer de P.R. Co., Inc., 273 F.3d 30, 36 (1st Cir. 2001) (ADEA) (Boudin, C.J.)
(continued next page)
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(plaintiff given standard salary increase but assigned less challenging, largely menial responsibilities); DeNovellis v.
Shalala, 124 F.3d 298, 306 (1st Cir. 1997) (Title VII) (Bownes, J.) (plaintiff given five month assignment to job for
which he had no experience and deprived of meaningful duties); Randlett v. Shalala, 118 F.3d 857, 862 (1st Cir.
1997) (Title VII) (Boudin, J.) (defendant refused to grant plaintiff a hardship transfer); see also Simas v. First
Citizens’ Federal Credit Union, 170 F.3d 37, 48, 50 (Ist Cir. 1999) (Federal Credit Union Act; whistleblower
retaliation) (Cyr, J.) (plaintiff given negative performance evaluations and deprived of responsibility for major
account) (applying Title VII definition of adverse employment action).
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7.1 Compensatory Damages99
[Updated: 6/14/02]

Pattern Jury Instruction

The fact that I instruct you on damages does not represent any view by me that you should or
should not find [defendant] liable.

[Plaintiff] seeks to recover damages for emotional pain, suffering, inconvenience, mental
. . . . 1
anguish, loss of enjoyment of life and other noneconomic losses.'”’

You must not consider any lost wages or fringe benefits. Federal law requires that I as the judge
determine the amount of any lost wages and fringe benefits that [plaintiff] shall recover if you
find [defendant] liable. "' Distress arising from this lawsuit, or legal expenses incurred in this
lawsuit must also not be included in these damages.'” You must determine instead what other
loss, if any, [plaintiff] has suffered or will suffer in the future caused by any [protected
characteristic] discrimination that you find [defendant] has committed under the instructions I
have given you. We call these compensatory damages. You may award compensatory damages
for emotional pain, suffering, inconvenience, mental anguish, loss of enjoyment of life and other
noneconomic losses if you determine that [plaintiff] has proven by a preponderance of the
evidence that [she/he] has experienced any of these consequences as a result of [protected
characteristic] discrimination. No evidence of the monetary value of intangible things like
emotional pain, suffering, inconvenience, mental anguish, loss of enjoyment of life and other
noneconomic losses is available and there is no standard I can give you for fixing any
compensation to be awarded for these injuries. Even though it is obviously difficult to establish a
standard of measurement for these damages, that difficulty is not grounds for denying a recovery
on this element of damages. You must, therefore, make the best and most reasonable estimate
you can, not from a personal point of view, but from a fair and impartial point of view, of the
amount of emotional pain, suffering, inconvenience, mental anguish, loss of enjoyment of life
and other noneconomic losses you find that [plaintiff] has undergone and can probably be
expected to suffer in the future as a result of [defendant]’s conduct. And you must place a
money value on this, attempting to come to a conclusion that will be fair and just to both of the
parties. This will be difficult for you to measure in terms of dollars and cents, but there is no
other rule I can give you for assessing this element of damages.

1 You may also award [plaintiff] prejudgment interest in an amount that you determine is
appropriate to make [her/him] whole and to compensate [her/him] for the time between when
[she/he] was injured and the day of your verdict. It is entirely up to you to determine the
appropriate rate and amount of any prejudgment interest you decide to award.}

"%441f you find that [plaintiff] is entitled to damages for losses that will occur in the future, you
will have to reduce this amount, whatever it may be, to its present worth. The reason for this is
that a sum of money that is received today is worth more than the same money paid out in
installments over a period of time, since a lump sum today, such as any amount you might award
in your verdict, can be invested and earn interest in the years ahead.
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You have heard testimony concerning the likelihood of future inflation and what rate of interest
any lump sum could return. In determining the present lump sum value of any future earnings
you conclude [plaintiff] has lost or future damages [plaintiff] will suffer, you should consider
only a rate of interest based on the best and safest investments, not the general stock market, and
you may set off against it a reasonable rate of inflation.'?*}

196 ([ Plaintiff] has the duty to mitigate [her/his] damages—that is, to take reasonable steps that
would reduce the damages. If [she/he] fails to do so, then [she/he] is not entitled to recover any
damages that [she/he] could reasonably have avoided incurring. [Defendant] has the burden of
proving by a preponderance of the evidence that [plaintiff] failed to take such reasonable steps.}
107{[Defendamt] contends that it would have made the same decision to [specify adverse action]
because [describe the after-discovered misconduct]. If [defendant] proves by a preponderance of
the evidence that it would have made the same decision and would have [specify adverse action]
because of [describe the after-discovered misconduct],'® you should limit any award of damages
to the date [defendant] would have made the decision to [specify adverse action] as a result of
[the after-discovered misconduct].'”}

"¢ Causation}

If you have found [defendant] liable to [plaintiff], but find that [her/his] damages have no
monetary value, you may award [her/him] nominal or token damages''' such as One Dollar
($1.00) or some other minimal amount.' "

113
{Tax Consequences}

% This instruction is for Title VII, Pregnancy Discrimination Act, ADA, Rehabilitation Act, section 1981, and
section 1983 cases. Use Instruction 7.2 for ADEA cases and Instruction 7.5 for Equal Pay Act cases.

1% Although the language of section 1981a includes “future pecuniary losses” in the list of compensatory damages
available, it has not been included in this instruction because of the possibility that its inclusion might confuse the
jury. Moreover, because, as the Supreme Court recently ruled in Pollard v. E.I. du Pont de Nemours & Co., 532
U.S. 843, 121 S. Ct. 1946, 1951 (2001) (Title VII) (Thomas, J.), front pay is not a “future pecuniary loss,” it is not
clear what damages might fit within the definition of “future pecuniary losses” in an employment discrimination
case. See Hudson v. Reno, 130 F.3d 1193, 1204 (6th Cir. 1997) (Title VII) (Rosen, Dist. J., E.D. Mich.), overruled
by Pollard, 532 U.S. 843, 121 S. Ct. at 1951 (commenting that “if the term [future pecuniary losses] does not refer to
front pay, it is hard to see what it would refer to, as front pay has always been the heart of ‘future pecuniary losses’
in discrimination suits”); see also Pollard, 532 U.S. 843, 121 S. Ct. at 1951 (“The term ‘compensatory
damages . . . for future pecuniary losses’ is not defined in the statute. . . .”).

Therefore, unless a plaintiff provides evidence of a type of harm that might reasonably be classified as a
“future pecuniary loss,” this instruction avoids the problem of asking the jury to distinguish between front pay and a
“future pecuniary loss.”
1% Back pay and benefits are not jury issues in Title VII or ADA cases. Two statutory sections, sections 1981a and
2000e-5(g) of Title 42, govern the damages available in a Title VII or ADA action. 42 U.S.C. §§ 1981a(b)(2),
(continued next page)
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2000e-5(g) (2001). Section 2000e-5(g) authorizes recovery of lost benefits, front pay, back pay, and interest on
back pay. 42 U.S.C. § 2000e-5(g) (2001); see also Pollard, 532 U.S. 843, 121 S. Ct. at 1949 (outlining the damages
available under sections 1981a and 2000e-5(g)). Section 1981a(b) complements section 2000e-5(g) by authorizing
both compensatory and punitive damages in situations where section 2000e-5(g) authorized only equitable remedies.
42 U.S.C. § 1981a (2001); see also Pollard, 532 U.S. 843, 121 S. Ct. at 1949.

Section 1981a(a) authorizes a plaintiff to recover both: (1) the “compensatory and punitive damages”
provided in section 1981a(b); and (2) “any relief authorized by” section 2000e-5(g). 42 U.S.C. § 1981a(a) (2001).
However, section 1981a(b)(2) specifically excludes the relief authorized by section 2000e-5(g) from its definition of
“compensatory damages.” 42 U.S.C. § 1981a(b)(2) (2001). This distinction between the damages available under
section 1981a and 2000e-5(g) is important because section 1981a(c) provides the right to a jury trial, whereas
section 2000e-5(g) does not. 42 U.S.C. § 1981a(c) (2001) (“If a complaining party seeks compensatory or punitive
damages under this section . . . any party may demand a trial by jury.”); 42 U.S.C. § 2000e-5(g) (2001) (“If the court
finds that the respondent has intentionally engaged in . . . an unlawful employment practice . . . the court may enjoin
the respondent from engaging in such unlawful employment practice, and order such affirmative action as may be
appropriate, which may include, but is not limited to, reinstatement or hiring of employees, with or without back
pay . .. or any other equitable relief as the court deems appropriate.”); see also Ramos v. Roche Prods., Inc., 936
F.2d 43, 49-50 (1st Cir. 1991) (Title VII) (Bownes, J.) (“The First Circuit still adheres to its long-held rule
precluding jury trials for equitable remedies under Title VIL.”).

There is some discussion of whether the enactment of section 1981a changed this rule. See Pollard v. E.L.
du Pont de Nemours & Co., 532 U.S. 843, 121 S. Ct. 1946, 1948-49 (2001) (Title VII) (Thomas, J.); see also
Landgraf'v. USI Film Prods., 511 U.S. 244, 252 n.4 (1994) (Title VII) (Stevens, J.) (“We have not decided whether
a plaintiff seeking backpay under Title VII is entitled to a jury trial.”’); Braverman v. Penobscot Shoe Co., 859 F.
Supp. 596, 606 (D. Me. 1994) (ADA and ADEA) (Brody, J.) (“Whether a plaintiff who seeks backpay under either
the ADA or Title VII is entitled to a jury trial is an open question.” (citing Landgraf, 511 U.S. at 252 n.4)).
However it is clear that the enactment of section 1981a did not change the remedies available under section 2000e-
5(g), but rather provided additional remedies. Pollard, 532 U.S. 843, 121 S. Ct. at 1951-52 (“Congress therefore
made clear through the plain language of the statute that the remedies newly authorized under § 1981a were in
addition to the relief authorized by [section 2000e-5(g)].”) More specifically, the Pollard Court held that even after
the enactment of section 1981a, front pay was still an equitable rather than compensatory remedy. See id.
Therefore, the well-established rule that the calculation of equitable remedies is within the discretion of the court,
rather than subject to jury determination, continues to apply. See Lussier v. Runyon, 50 F.3d 1103, 1107-08 (1st
Cir. 1995) (Rehabilitation Act of 1973, 29 U.S.C. § 794a (2001)) (Selya, J.) (“it follows a fortiori from the equitable
nature of the remedy that the decision to award or withhold front pay is, at the outset, within the equitable discretion
of the trial court”); Braverman, 859 F. Supp. at 606 (deciding that “[t]he Court will determine whether [the plaintiff]
is entitled to backpay”).

The total compensatory and punitive damages available under section 1981a (but not the benefits, front
pay, back pay, or interest on back pay available under 42 U.S.C. § 2000e-5(g)) are limited according to the number
of employees employed by the defendant. 42 U.S.C. § 1981a(b)(3); Pollard, 532 U.S. 843, 121 S. Ct. at 1951
(holding that front pay, like back pay, is excluded from the damages cap in section 1981(b)(3)). However, the
section also provides that “the court shall not inform the jury of [these] limitations.” 42 U.S.C. § 1981a(c)(2).

But, in section 1983 cases, back pay is an issue for the jury as long as the plaintiff seeks some measure of
compensatory damages in addition to back pay; if the plaintiff seeks only back pay, or back pay and reinstatement,
then the calculation of the back pay award is an issue for the court rather than the jury. Saldana Sanchez v. Vega
Sosa, 175 F.3d 35, 36 (1st Cir. 1999) (Section 1983) (Selya, J.) (citing Santiago-Negron v. Castro-Davila, 865 F.2d
431, 441 (1st Cir. 1989) (Section 1983) (Bownes, J.)). Although not discussed explicitly in the case law, this same
principle would presumably apply to section 1981 cases, and to an award of front pay under either section. See
Johnson v. Railway Express Agency, Inc., 421 U.S. 454, 460 (1975) (Title VII and section 1981) (Blackmun, J.)
(“An individual who establishes a cause of action under s. 1981 is entitled to both equitable and legal relief,
including compensatory and, under certain circumstances, punitive damages.”); Sinai v. New England Tel. & Tel.
Co., 3 F.3d 471, 476 (1st Cir. 1993) (Title VII and section 1981) (Torruella, J.) (“The jury was presented in the §
1981 claim with evidence concerning back pay, front pay, and emotional distress, and instructed to determine the
appropriate level of damages for them.”); T & S Serv. Assoc., Inc. v. Crenson, 666 F.2d 722, 728 n.7 (1st Cir. 1981)
(Section 1981) (Coffin, J.) (“Without deciding the issue, we note that the proper inquiry under s. 1983 would likely
focus on compensation, as under s. 1981.”); Hiraldo-Cancel v. Aponte, 925 F.2d 10, 13 (1st Cir. 1991) (Section
(continued next page)
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1983) (Cyr, J.) (holding that an award of reinstatement is an equitable remedy, and thus within the discretion of the
court). Therefore, it might be necessary to add a back pay component to this instruction in some section 1981 or
1983 cases.

12gee, e.g., Zimmerman v. Direct Fed. Credit Union, 262 F.3d 70, 79 (Ist Cir. 2001) (Selya, J.) (a case under
Massachusetts discrimination law, but recognizing that “the heavy weight of authority holds that litigation-induced
stress is not ordinarily recoverable as an element of damages™) (citing Picogna v. Bd. of Educ. of Cherry Hill, 143
N.J. 391, 671 A.2d 1035, 1038 (N.J. 1996); Stoleson v. United States, 708 F.2d 1217, 1223 (7th Cir. 1983) (Posner,
1)).

19 There is some conflict in the caselaw, however, about whether this is a question for the jury or for the court. In a
section 1983 case, “it is the jury that must decide whether prejudgment interest is warranted.” Foley v. City of
Lowell, Mass., 948 F.2d 10, 17 (1st Cir. 1991) (section 1983) (Selya, J.); accord Cordero v. De Jesus-Mendez, 922
F.2d 11, 13 (1st Cir. 1990) (section 1983) (Bownes, J.) (“There can be no doubt that in this circuit the decision to
award prejudgment interest in a federal question case lies within the sole province and discretion of the jury.”); id.
(“[1In an action brought under 42 U.S.C. § 1983, the issue of prejudgment interest is so closely allied with the issue
of damages that federal law dictates that the jury should decide whether to assess it.”) (citing Furtado v. Bishop, 604
F.2d 80, 97-98 (1st Cir. 1979) (section 1983) (Bownes, J.)). But see Gierlinger v. Gleason, 160 F.3d 858, 873-74
(2d Cir. 1998) (section 1983) (Kearse, J.) (“In a suit to enforce a federal right, the question of whether or not to
award prejudgment interest is ordinarily left to the discretion of the district court ....”). If a section 1983 plaintiff
fails to ask the jury for prejudgment interest, he or she may not later ask the judge to award it. Foley, 948 F.2d at
17; Cordero, 922 F.2d at 13.

However in other types of cases, the First Circuit has generally held that “[t]he decision to award
prejudgment interest is within the discretion of the trial court.” Criado v. IBM Corp., 145 F.3d 437, 446 (1st Cir.
1998) (ADA) (Godbold, J.); accord Troy v. Bay State Computer Group, Inc., 141 F.3d 378, 383 (Ist Cir. 1998)
(Title VII) (Boudin, J.); Hogan v. Bangor & Aroostook R.R. Co., 61 F.3d 1034, 1038 (1st Cir. 1995) (ADA) (Lynch,
J.); Powers v. Grinnell Corp., 915 F.2d 34, 41 (1st Cir. 1990) (ADEA) (Cyr, J.); Conway v. Electro Switch Corp.,
825 F.2d 593, 602 (1st Cir. 1987) (Title VII) (Pettine, Sr. Dist. J., D.R.1.); cf. Heritage Homes of Attleboro, Inc. v.
Seekonk Water Dist., 648 F.2d 761, 763 (Ist Cir.) (sections 1981 and 1983) (Coffin, J.) (“we agree” that
“prejudgment interest is required to make injured parties whole when the injuries they suffer are not ‘intangible’”),
rev’d on other grounds by 454 U.S. 807 (1981). However, in at least one case, the court made this statement even
though the trial court submitted the question of prejudgment interest to the jury. Scarfo v. Cabletron Sys., Inc., 54
F.3d 931, 960-61 (1st Cir. 1995) (Title VII and EPA) (Keeton, Dist. J., D. Mass.). In another case, the court implied
that prejudgment interest is a jury question, citing the rule that governs prejudgment interest in 1983 cases:
“[PJlaintiff did not request prejudgment interest from the jury. He was therefore barred from subsequently seeking it
from the judge.” Kolb v. Goldring, Inc., 694 F.2d 869, 875 (1st Cir. 1982) (ADEA) (Campbell, J.).

This confusion likely flows from the language of the court’s holding in Earnhardt v. Puerto Rico, 744 F.2d
1 (Ist Cir. 1984) (Title VII) (Bownes, J.), language that has been cited in most of the subsequent cases to discuss the
issue. In Earnhardt, a bench trial where the plaintiff did not request prejudgment interest until he filed a motion to
amend the judgment, the First Circuit held (without citation to any other authority):

The determination of the amount of damages is, absent legal error, a matter for
the finder of fact. It cannot be said that either prejudgment interest or an award
for lost fringe benefits must, as a matter of law, be part of the damages awarded
in a Title VII case. The question of whether they are necessary to make a
plaintiff whole is within the discretion of the district court.

Id. at 3.

Considering all of these cases, it appears that the rule in the First Circuit is that prejudgment interest is a
jury question in section 1983 cases. For employment discrimination cases other than section 1983 cases, an award
of prejudgment interest is within the court’s discretion, but the court may also exercise that discretion by submitting
the question to the jury. This bracketed paragraph may be used in cases where the question of prejudgment interest
is submitted to the jury.

1% These bracketed paragraphs may be used in cases where the plaintiff’s claimed damages include future losses,
such as retirement benefits, that must be reduced to net present value. See Loeb v. Textron, Inc., 600 F.2d 1003,
1021 (1st Cir. 1979) (ADEA) (Campbell, J.) (“any pension benefits due a prevailing plaintiff normally should be
liquidated as of the date damages are settled, and should approximate the present discounted value of plaintiff’s
interest” (internal citation omitted)).

(continued next page)
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195 «“The discount rate should be based on the rate of interest that would be earned on the ‘best and safest
investments.”” Jones & Laughlin Steel Corp. v. Pfeifer, 462 U.S. 523, 537 (1983) (longshoreman’s workers’
compensation) (Stevens, J.) (quoting Chesapeake & Ohio Ry. Co. v. Kelly, 241 U.S. 485, 491 (1916) (Federal
Employers’ Liability Act) (Pitney, J.)). The “best and safest investments” are those which provide a “risk-free
stream of future income,” not those made by “investors who are willing to accept some risk of default.” Pfeifer, 462
U.S. at 537; Kelly, 241 U.S. at 490-91.

1% This bracketed paragraph may be used in cases where the plaintiff’s duty to mitigate damages is an issue. See
Hazel v. U.S. Postmaster Gen., 7 F.3d 1, 5 (1st Cir. 1993) (ADEA and Title VII) (Feinberg, J., 2d Cir.) (holding that
plaintiff could not recover, even if he proved discrimination, because he failed to mitigate his damages).

197 This bracketed paragraph may be used in cases where the defendant argues that it was entitled to take the
challenged employment action because of after-acquired information about misconduct by the plaintiff. Although
information acquired after the challenged employment action may not be considered when assessing the defendant’s
liability, it may be relevant to the amount of the plaintiff’s damages. See McKennon v. Nashville Banner Publ’g
Co., 513 U.S. 352, 361-63 (1995) (ADEA) (Kennedy, J.), cited in Equal Employment Opportunity Comm’n v.
Amego, Inc., 110 F.3d 135, 146 n.9 (1st Cir. 1997) (ADA) (Lynch, J.); Serafino v. Hasbro, Inc., 82 F.3d 515, 519
(1st Cir. 1996) (Title VII) (Coftin, J.); see also Sabree v. United Bhd. of Carpenters and Joiners Local No. 33, 921
F.2d 396, 404-05 (1st Cir. 1990) (Title VII) (Pettine, Sr. Dist. J., D.R.I.). This bracketed paragraph is not
appropriate when the defendant knew of the misconduct in question before it took the challenged employment
action. See Perkins v. Brigham & Women’s Hosp., 78 F.3d 747, 751 (1st Cir. 1996) (Title VII) (Selya, J.).

1% McKennon v. Nashville Banner Publ’g Co., 513 U.S. 352, 362-63 (1995) (ADEA) (Kennedy, J.) (“[Aln
employer seek[ing] to rely upon after-acquired evidence of wrongdoing . . . must first establish that the wrongdoing
was of such severity that the employee in fact would have been terminated on those grounds alone if the employer
had known of it at the time of the discharge.”).

19 The effect of after-acquired evidence of misconduct on the calculation of damages is not precisely defined. In
McKennon v. Nashville Banner Publ’g Co., 513 U.S. 352, 361-62 (1995) (ADEA) (Kennedy, J.), the Court noted
that, “as a general rule . . . neither reinstatement nor front pay is an appropriate remedy,” and that “[t]he beginning
point in the trial court’s formulation of a remedy should be calculation of backpay from the date of the unlawful
discharge to the date the new information was discovered.” The Court added that: “In determining the appropriate
order for relief, the court can consider taking into further account extraordinary equitable circumstances that affect
the legitimate interests of either party.” Id. at 362. We have not resolved how to account for such “extraordinary
equitable circumstances” in this jury charge.

"% This instruction does not include language for use in cases where there is a question as to whether the defendant’s
conduct caused the plaintiff’s injury. In a case where the causal link between the challenged conduct and the
claimed damages is disputed (e.g., when the plaintiff claims emotional injury and the defendant claims that other
factors in the plaintiff’s environment caused the emotional distress), it will be necessary to add appropriate causation
language.

"'n Kerr-Selgas v. American Airlines, Inc., 69 F.3d 1205, 1214-15 (1st Cir. 1995) (Title VII) (Cyr, J.), the court
held that: “Although nominal damages are recoverable in intentional discrimination cases under 42 U.S.C.
§ 1981a(a)(1), ...a liability verdict [does not] compel[] such an award absent a timely request.” See also
Provencher v. CVS Pharmacy, 145 F.3d 5, 11 n.4 (1st Cir. 1998) (Title VII) (Coffin, J.).

"2 According to Romano v. U-Haul Int’l, 233 F.3d 655, 671 (1st Cir. 2000) (Title VII) (Torruella, C.J.), nominal
damages are not limited to $1, but $500 is too high. See also Magnett v. Pelletier, 488 F.2d 33, 35 (1st Cir. 1973)
(Section 1983) (per curiam).

13 Whether the damages a plaintiff recovers are taxable depends on both the statutory source of the recovery and
the type of injury the plaintiff sustained, because the federal tax code excludes from taxable income “any damages
...received . .. on account of personal physical injuries or physical sickness.” 26 U.S.C. § 104; see also, e.g.,
O’Gilvie v. United States, 519 U.S. 79 (1996) (tax case; medical malpractice) (Breyer, J.) (punitive damages awards
are taxable); Commissioner v. Schleier, 515 U.S. 323 (1995) (tax case; ADEA) (Stevens, J.) (back pay and
liquidated damages awards in ADEA case are both taxable); United States v. Burke, 504 U.S. 229 (1992) (tax case;
Title VII) (Blackmun, J.) (before 1991 amendment, Title VII damages were not “tort-like” and thus were taxable);
Dotson v. United States, 87 F.3d 682, 685-86 (5th Cir. 1996) (tax case; ERISA) (Dennis, J.) (applying Schleier and
Burke in ERISA case); Wulf v. City of Wichita, 883 F.2d 842, 871-75 (10th Cir. 1989) (section 1983) (Anderson, J.)
(examining decisions by the Third, Fourth and Ninth circuits); Johnston v. Harris County Flood Control Dist., 869
(continued next page)

51



F.2d 1565, 1579-80 (5th Cir. 1989) (Title VII and section 1983) (Gee, J.) (“The distinction between the § 1983
award and the Title VII award is important for federal income tax purposes.”); Thompson v. Commissioner, 866
F.2d 709, 712 (4th Cir. 1989) (Wilkins, J.) (tax case: Title VII and Equal Pay Act). As a general rule, tort-type
damages are non-taxable, even if they include damages based on the plaintiff’s lost wages, but an award that more
closely resembles contract damages, such as an award of back pay, is taxable.

Even after the tax status of each element of a plaintiff’s claimed damages is properly established, it is not
clear how the tax status of any particular element should affect the final calculation of damages. For example,
consider a case involving lost wages. If those wages had been paid properly, they would have been taxed when
earned. Therefore, an argument could be made that any award should be reduced to reflect the after-tax value based
on the tax rate the plaintiff was subject to in the year in question. On the other hand, an amount the plaintiff receives
for those lost wages may be taxable when the plaintiff receives them; thus an argument could be made that the
plaintiff’s damages should be enhanced so that the he or she actually receives, after taxes, the amount the jury
awarded. As a practical matter, these two factors may offset each other, in which case there is no reason to include a
jury instruction about the tax consequences of an award. For an example of the difficulty of resolving this issue, see
Wulf, 883 F.2d at 873. See also Johnston, 869 F.2d at 1580 (“We decline to require district courts to act as tax
consultants every time they grant back pay awards, speculating as to what deductions and shelters the plaintiff will
find, and then calculating the plaintiff's potential tax liability.”)

This instruction does not attempt to resolve these issue. In a case where the tax consequences of all or part
of a damages award are at issue, it will be necessary to supplement the language of this instruction to reflect the
particular circumstances of that case.
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7.2 ADEA Damages
[Updated: 4/7/03]

Introductory Note

The Supreme Court described the interrelation of the ADEA and other employment
discrimination laws in McKennon v. Nashville Banner Publishing Co., 513 U.S. 352 (1995)
(ADEA) (Kennedy, J.):

The ADEA incorporates some features of both Title VII and the Fair Labor
Standards Act of 1938, which has led us to describe it as something of a hybrid.
The substantive, antidiscrimination provisions of the ADEA are modeled upon the
prohibitions of Title VII. Its remedial provisions incorporate by reference the
provisions of the Fair Labor Standards Act of 1938. When confronted with a
violation of the ADEA, a district court is authorized to afford relief by means of
reinstatement, backpay, injunctive relief, declaratory judgment, and attorney's
fees. In the case of a willful violation of the Act, the ADEA authorizes an award
of liquidated damages equal to the backpay award. The Act also gives federal
courts the discretion to grant such legal or equitable relief as may be appropriate
to effectuate the purposes of the Act.

Id. at 357-58 (citations omitted).

The statute provides the right to a jury trial on the issue of liability and back pay (or
other related elements of damages). See 29 U.S.C. 626(c)(2) (2001) (“[A] person shall be
entitled to a trial by jury of any issue of fact in any such action for recovery of amounts owing as
a result of a violation of this chapter, regardless of whether equitable relief is sought by any
party in such action.”); see also Kolb v. Goldring, Inc., 694 F.2d 869, 871 (Ist Cir. 1982)
(ADEA) (Campbell, J.) (“Jury trials of age discrimination claims fall under the contract rubric.
The action is for ‘amounts owing.’”); Sanchez v. Puerto Rico Qil Co., 37 F.3d 712 (Ist Cir.
1994) (ADEA) (Selya, J.) (reviewing jury’s award of back pay in ADEA case).

Pattern Jury Instruction

The fact that I instruct you on damages does not represent any view by me that you should or
should not find [defendant] liable.

If you find that [defendant] unlawfully discriminated against [plaintiff] on the basis of [her/his]
age, then you must determine the amount of damages, if any, that [plaintiff] has sustained up to
the date of this trial. You may award [plaintiff] an amount equal to the pay and benefits that
[she/he] would have received from [defendant] if the age discrimination had not occurred.'?
You should deduct from this sum whatever wages [plaintiff] has obtained from other
employment during this same period, from the date of the discrimination to the date of this trial.
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"5fYou may also award [plaintiff] prejudgment interest in an amount that you determine is

appropriate to make [her/him] whole and to compensate [her/him] for the time between when
[she/he] was injured and the day of your verdict. It is entirely up to you to determine the
appropriate rate and amount of any prejudgment interest you decide to award. }

HIf you find that [plaintiff] is entitled to damages for losses that will occur in the future, you
will have to reduce this amount, whatever it may be, to its present worth. The reason for this is
that a sum of money that is received today is worth more than the same money paid out in
installments over a period of time, since a lump sum today, such as any amount you might award
in your verdict, can be invested and earn interest in the years ahead.

You have heard testimony concerning the likelihood of future inflation and what rate of interest
any lump sum could return. In determining the present lump sum value of any future earnings
you conclude [plaintiff] has lost or future damages [plaintiff] will suffer, you should consider
only a rate of interest based on the best and safest investments, not the general stock market, and
you may set off against it a reasonable rate of inflation."'”}

18 ([Plaintiff] has the duty to mitigate [her/his] damages—that is, to take reasonable steps that
would reduce the damages. If [she/he] fails to do so, then [she/he] is not entitled to recover any
damages that [she/he] could reasonably have avoided incurring. [Defendant] has the burden of
proving by a preponderance of the evidence that [plaintift] failed to take such reasonable steps.}
9 {[Defendant] contends that it would have made the same decision to [specify adverse action]
because [describe the after-discovered misconduct]. If [defendant] proves by a preponderance of
the evidence that it would have made the same decision and would have [specify adverse action]
because of [describe the after-discovered misconduct],'* you should limit any award of damages
to the date [defendant] would have made the decision to [specify adverse action] as a result of
[the after-discovered misconduct].'*'}

122(1f you find that [defendant] [specify adverse action] [plaintiff] because of [her/his] age, you
must then determine whether [defendant]’s conduct was “willful.”'® “Willful” means that
[defendant] either knew that its conduct was prohibited by federal law or showed reckless
disregard for the matter. If [defendant] believed, in good faith, that its conduct was legal, then
[defendant]’s conduct was not “willful.”'** Under this standard, [plaintiff] need not show that
[defendant]’s conduct was outrageous and [she/he] need not show direct evidence of
[defendant]’s motivation. As I have said for motive, you may (but do not have to) infer
willfulness from the existence of those facts that you find have been proven by a preponderance
of the evidence.}

12>(The age discrimination here was on the part of [identify individual(s)]. You may find that
[defendant]’s conduct was “willful” only if you find that [defendant] ratified or authorized
[identify individual(s) who discriminated]’s actions or that they committed the wrongful conduct
while they were serving in a managerial capacity and were acting within the scope of their
employment. Conduct is within the scope of employment if the conduct is the kind of activity
the employee was hired to perform and was actuated at least in part by the purpose to serve
[defendant].}
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126fHowever, if you determine that [defendant] made reasonable, good faith efforts to comply

with the federal law forbidding age discrimination, then [defendant]’s conduct was not
“willful.”'?” In determining the good faith of [defendant], you may consider whether [defendant]
instituted policies prohibiting age discrimination, and trained its personnel to ensure equal
treatment of its employees, regardless of age. On this issue of good faith, the defendant bears the
burden of proof. }

128¢ Causation}

12 Nominal Damages}

B0¢Tax Consequences}

I have prepared a special verdict form to assist you in addressing these issues.

"4 The damages available in an ADEA case include “items of pecuniary or economic loss such as wages, fringe, and
other job-related benefits.” Kolb v. Goldring, Inc., 694 F.2d 869, 872 (1st Cir. 1982) (ADEA) (Campbell, J.)
(citations omitted).

An award of either reinstatement or front pay in lieu of reinstatement is an equitable remedy, and thus
within the discretion of the trial court. Kelley v. Airborne Freight Corp., 140 F.3d 335, 354 (1st Cir. 1998) (ADEA)
(Stahl, J.) (“Within federal employment discrimination law, front pay is generally an equitable remedy awarded by
the court. . . .”); Wildman v. Lerner Stores Corp., 771 F.2d 605, 616 (1st Cir. 1985) (ADEA) (Bownes, J.), cited by
Pollard v. E.I. du Pont de Nemours & Co., 532 U.S. 843, 121 S. Ct. 1946, 1951 n.1 (2001) (Title VII) (Thomas, J.)
(“Future damages should not be awarded unless reinstatement is impracticable or impossible; the district court, then,
has discretion to award front pay. Because future damages are often speculative, the district court, in exercising its
discretion, should consider the circumstances of the case, including the availability of liquidated damages.”). Future
economic damages, such as front pay, are only available as a substitute for reinstatement. Kolb, 694 F.2d. at 875 n.4
(Unless a plaintiff seeks reinstatement he or she “cannot. . . recover damages for future economic loss, or ‘front
pay,’ even though the injury continues.”); see also Kelley, 140 F.3d at 353 (“Under the ADEA, though the district
court has equitable power to award front pay when plaintiff has ‘no reasonable prospect of obtaining comparable
alternative employment,” future damages should not be awarded unless reinstatement is impracticable or
impossible.” (citations omitted)).

Non-pecuniary, non-contractual damages such as pain and suffering and punitive damages are not

available. Commissioner of Internal Revenue v. Schleier, 515 U.S. 323, 326 & n.2 (1995) (tax case involving
ADEA award) (Stevens, J.) (citing Vazquez v. Eastern Air Lines, Inc., 579 F.2d 107, 112 (1st Cir. 1978) (ADEA)
(Bownes, J.)) (“[T]he ADEA does not permit a separate recovery of compensatory damages for pain and suffering or
emotional distress.”); Loeb v. Textron, Inc., 600 F.2d 1003, 1022 (1st Cir. 1979) (ADEA) (Campbell, J.) (“While
[the language of the ADEA] is expansive, we have noted previously that it is limited for the most part by the
remedies available under the [Fair Labor Standards Act, 29 U.S.C. §§ 216, 217 (2001)], and thus have held that
damages for pain and suffering are not available under the FLSA, except to the extent that they are encompassed by
liquidated damages.” (citations omitted)).
"5 There is some conflict in the caselaw, however, about whether this is a question for the jury or for the court. The
First Circuit has generally held that “[t]he decision to award prejudgment interest is within the discretion of the trial
court.” Criado v. IBM Corp., 145 F.3d 437, 446 (1st Cir. 1998) (ADA) (Godbold, J.); accord Troy v. Bay State
Computer Group, Inc., 141 F.3d 378, 383 (1st Cir. 1998) (Title VII) (Boudin, J.); Hogan v. Bangor & Aroostook
R.R. Co., 61 F.3d 1034, 1038 (1st Cir. 1995) (ADA) (Lynch, J.); Powers v. Grinnell Corp., 915 F.2d 34, 41 (1st Cir.
1990) (ADEA) (Cyr, J.); Conway v. Electro Switch Corp., 825 F.2d 593, 602 (1st Cir. 1987) (Title VII) (Pettine, Sr.
Dist. J., D.R.I.); c.f. Heritage Homes of Attleboro, Inc. v. Seekonk Water Dist., 648 F.2d 761, 763 (1st Cir.)
(continued next page)
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(sections 1981 and 1983) (Coffin, J.) (“we agree” that “prejudgment interest is required to make injured parties
whole when the injuries they suffer are not ‘intangible’”), rev’d on other grounds by 454 U.S. 807 (1981).
However, in at least one case, the court made this statement even though the trial court submitted the question of
prejudgment interest to the jury. Scarfo v. Cabletron Sys., Inc., 54 F.3d 931, 960-61 (1st Cir. 1995) (Title VII and
EPA) (Keeton, Dist. J., D. Mass.). In another case, the court implied that prejudgment interest is a jury question,
citing the rule that governs prejudgment interest in 1983 cases, see discussion of the rule governing prejudgment
interest in section 1983 cases supra note 97: “[P]laintiff did not request prejudgment interest from the jury. He was
therefore barred from subsequently seeking it from the judge.” Kolb v. Goldring, Inc., 694 F.2d 869, 875 (1st Cir.
1982) (ADEA) (Campbell, J.).

This confusion likely flows from the language of the court’s holding in Earnhardt v. Puerto Rico, 744 F.2d
1 (Ist Cir. 1984) (Title VII) (Bownes, J.), language that has been cited in most of the subsequent cases to discuss the
issue. In Earnhardt, a bench trial where the plaintiff did not request prejudgment interest until he filed a motion to
amend the judgment, the First Circuit held (without citation to any other authority):

The determination of the amount of damages is, absent legal error, a matter for the finder of fact. It

cannot be said that either prejudgment interest or an award for lost fringe benefits must, as a

matter of law, be part of the damages awarded in a Title VII case. The question of whether they

are necessary to make a plaintiff whole is within the discretion of the district court.

Id. at 3.

Considering all of these cases, it appears that an award of prejudgment interest in an ADEA case is within
the court’s discretion, but the court may exercise that discretion by submitting the question to the jury. This
bracketed paragraph may be used in cases where the question of prejudgment interest is submitted to the jury.

Prejudgment interest is not available if the plaintiff is awarded liquidated damages. Powers v. Grinnell

Corp., 915 F.2d 34, 41 (1st Cir. 1990) (ADEA) (Cyr, J.).
" These bracketed paragraphs may be used in cases where the plaintiff’s claimed damages include future losses,
such as retirement benefits, that must be reduced to net present value. See Loeb v. Textron, Inc., 600 F.2d 1003,
1021 (1st Cir. 1979) (ADEA) (Campbell, J.) (“any pension benefits due a prevailing plaintiff normally should be
liquidated as of the date damages are settled, and should approximate the present discounted value of plaintiff’s
interest” (internal citation omitted)).

7 “The discount rate should be based on the rate of interest that would be earned on the ‘best and safest
investments.”” Jones & Laughlin Steel Corp. v. Pfeifer, 462 U.S. 523, 537 (1983) (longshoreman’s workers’
compensation) (Stevens, J.) (quoting Chesapeake & Ohio Ry. Co. v. Kelly, 241 U.S. 485, 491 (1916) (Federal
Employers’ Liability Act) (Pitney, J.)). The “best and safest investments” are those which provide a “risk-free
stream of future income,” not those made by “investors who are willing to accept some risk of default.” Pfeifer, 462
U.S. at 537; Kelly, 241 U.S. at 490-91.

"8 This bracketed paragraph may be used in cases where the plaintiff’s duty to mitigate damages is an issue. See
Hazel v. U.S. Postmaster Gen., 7 F.3d 1, 5 (1st Cir. 1993) (ADEA and Title VII) (Feinberg, J., 2d Cir.) (holding that
plaintiff could not recover, even if he proved discrimination, because he failed to mitigate his damages).

"% This bracketed paragraph may be used in cases where the defendant argues that it was entitled to take the
challenged employment action because of after-acquired information about misconduct by the plaintiff. Although
information acquired after the challenged employment action may not be considered when assessing the defendant’s
liability, it may be relevant to the amount of the plaintiff’s damages. See McKennon v. Nashville Banner Publ’g
Co., 513 U.S. 352, 361-63 (1995) (ADEA) (Kennedy, J.), cited in Equal Employment Opportunity Comm’n v.
Amego, Inc., 110 F.3d 135, 146 n.9 (1Ist Cir. 1997) (ADA) (Lynch, J.); Serafino v. Hasbro, Inc., 82 F.3d 515, 519
(1st Cir. 1996) (Title VII) (Coffin, J.); see also Sabree v. United Bhd. of Carpenters and Joiners Local No. 33, 921
F.2d 396, 404-05 (1st Cir. 1990) (Title VII) (Pettine, Sr. Dist. J., D.R.I.). This bracketed paragraph is not
appropriate when the defendant knew of the misconduct in question before it took the challenged employment
action. See Perkins v. Brigham & Women’s Hosp., 78 F.3d 747, 751 (1st Cir. 1996) (Title VII) (Selya, J.) (holding
affidavits properly admitted where information described in affidavits was known at the time of plaintiff’s firing but
affidavits were not created until after plaintiff filed suit).

120 McKennon v. Nashville Banner Publ’g Co., 513 U.S. 352, 362-63 (1995) (ADEA) (Kennedy, J.) (“[Aln
employer seek[ing] to rely upon after-acquired evidence of wrongdoing . . . must first establish that the wrongdoing
was of such severity that the employee in fact would have been terminated on those grounds alone if the employer
had known of it at the time of the discharge.”).

(continued next page)
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2l The effect of after-acquired evidence of misconduct on the calculation of damages is not precisely defined. In
McKennon v. Nashville Banner Publ’g Co., 513 U.S. 352, 361-62 (1995) (ADEA) (Kennedy, J.), the Court noted
that, “as a general rule . . . neither reinstatement nor front pay is an appropriate remedy,” and that “[t]he beginning
point in the trial court’s formulation of a remedy should be calculation of backpay from the date of the unlawful
discharge to the date the new information was discovered.” The Court added that: “In determining the appropriate
order for relief, the court can consider taking into further account extraordinary equitable circumstances that affect
the legitimate interests of either party.” Id. at 362. We have not resolved how to account for such “extraordinary
equitable circumstances” in this jury charge.

122 The next three bracketed paragraphs may be used in cases where the plaintiff seeks liquidated damages. The
plaintiff is entitled to liquidated damages equal to the actual damages if the jury finds that the defendant’s conduct
was “willful.” 29 U.S.C. §§ 216(b), 626(b) (2001). The plaintiff is entitled to liquidated damages equal to the jury’s
award of back pay and other economic damages. 29 U.S.C. § 216(b). Because the size of the liquidated damages
award is non-discretionary, this instruction does not explain why the jury is asked to decide the question of
willfulness. See, e.g., Sanchez v. Puerto Rico Qil Co., 37 F.3d 712, 716 (1st Cir. 1994) (ADEA) (Selya, J.)
(reviewing case where trial court calculated liquidated damages by doubling the jury’s back pay award).

12 «[ A] violation is considered willful if ‘the employer . ..knew or showed reckless disregard for the matter of
whether its conduct was prohibited by the ADEA.”” Sanchez v. Puerto Rico Qil Co., 37 F.3d 712, 721 (1st Cir.
1994) (ADEA) (Selya, J.) (quoting Trans World Airlines, Inc. v. Thurston, 469 U.S. 111, 126 (1985) (ADEA)
(Powell, J.)). A plaintiff who receives liquidated damages is not eligible for pre-judgment interest on his or her back
pay award. Powers v. Grinnell Corp., 915 F.2d 34, 39-42 (1st Cir. 1990) (ADEA) (Cyr, J.) (“[A]n award of
liquidated damages under the ADEA precludes a recovery of prejudgment interest on the back pay award.”).

124 Trans World Airlines, Inc. v. Thurston, 469 U.S. 111, 129 (1985) (ADEA) (Powell, I.).

123 The next two bracketed paragraphs should be used only in vicarious liability cases. For a discussion of vicarious
liability and punitive damages in a Title VII, ADA or civil rights case, see notes 137-38.

12 This bracketed paragraph should only be used in cases where the employee who committed the wrongful conduct
was serving in a managerial capacity. In cases where the employer ratified or authorized the discriminatory actions,
this defense is not available. See Kolstad v. American Dental Ass’n, 527 U.S. 526, 542-45 (1999) (Title VII)
(O’Connor, 1.).

127 Reasonable good faith efforts to conform policies or conduct to the requirements of the ADEA are a defense.
Sanchez v. Puerto Rico Oil Co., 37 F.3d 712, 721-22 (1st Cir. 1994) (ADEA) (Selya, J.).

128 This instruction does not include language for use in cases where there is a question as to whether the defendant’s
conduct caused the plaintiff’s injury. In a case where the causal link between the challenged conduct and the
claimed damages is disputed, it will be necessary to add appropriate causation language.

'2 This instruction does not include a nominal damages charge, because it is not clear in the case law or from the
statute whether nominal damages are either authorized or necessary in an ADEA case. No First Circuit case has yet
addressed this issue. The language of the statute is broad, and thus could be read to authorize nominal damages, but,
because of the nature of the remedies available under the ADEA, it is unlikely that an award of nominal damages
would “effectuate the purposes” of the Act. 29 U.S.C. § 626(b) (2001). In other contexts a nominal damages award
is given in order to support a corresponding award of punitive damages. But, in an ADEA case the only punitive
damages available are liquidated damages, which are automatically calculated by doubling the back pay award. A
second reason why a plaintiff might seek nominal damages is to justify an award of attorney’s fees. However, this
proposition is undermined by the Supreme Court’s holding in Farrar v. Hobby, 506 U.S. 103 (1992) (Section 1983)
(Thomas, J.), that: “When a plaintiff recovers only nominal damages because of his failure to prove an essential
element of his claim for monetary relief, the only reasonable fee is usually no fee at all.” Id. at 115 (citations
omitted); see also Coutin v. Young & Rubicam Puerto Rico, Inc., 124 F.3d 331, 339 (1st Cir. 1997) (Title VII)
(Selya, J) (“Farrar, then, signifies that fees need not be bestowed if the plaintiff’s apparent victory is ‘purely
technical or de minimis.”” (citing Farrar, 506 U.S. at 117 (O’Connor, J., concurring)); Diver v. Goddard Mem’l
Hosp., 783 F.2d 6, 8 (1st Cir. 1986) (Fair Labor Standards Act, 29 U.S.C. 216(b)) (Per Curiam) (holding plaintiff
entitled to minimal attorney’s fees where plaintiff’s degree of success could be “fairly characterized ... as
minimal”). Finally, because these instructions anticipate the use of a jury form with specific questions about
culpability and damages, there is no need for a separate nominal damages award to establish a defendant’s
culpability in cases where the plaintiff has suffered no measurable damages. Therefore, there is no need for a
nominal damages provision in this instruction.

(continued next page)
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50 Whether the damages a plaintiff recovers are taxable depends on both the statutory source of the recovery and
the type of injury the plaintiff sustained, because the federal tax code excludes from taxable income “any damages
...received . .. on account of personal physical injuries or physical sickness.” 26 U.S.C. § 104(a); see also, e.g.,
O’Gilvie v. United States, 519 U.S. 79 (1996) (tax case; medical malpractice) (Breyer, J.) (punitive damages awards
are taxable); Commissioner v. Schleier, 515 U.S. 323 (1995) (tax case; ADEA) (Stevens, J.) (back pay and
liquidated damages awards in ADEA case are both taxable); United States v. Burke, 504 U.S. 229 (1992) (tax case;
Title VII) (Blackmun, J.) (before 1991 amendment, Title VII damages were not “tort-like” and thus were taxable);
Dotson v. United States, 87 F.3d 682, 685-86 (5th Cir. 1996) (tax case; ERISA) (Dennis, J.) (applying Schleier and
Burke in ERISA case); Wulf v. City of Wichita, 883 F.2d 842, 871-75 (10th Cir. 1989) (section 1983) (Anderson, J.)
(examining decisions by the Third, Fourth and Ninth circuits); Johnston v. Harris County Flood Control Dist., 869
F.2d 1565, 1579-80 (5th Cir. 1989) (Title VII and section 1983) (Gee, J.) (“The distinction between the § 1983
award and the Title VII award is important for federal income tax purposes.”); Thompson v. Commissioner, 866
F.2d 709, 712 (4th Cir. 1989) (Wilkins, J.) (tax case: Title VII and Equal Pay Act). As a general rule, tort-type
damages are non-taxable, even if they include damages based on the plaintiff’s lost wages, but an award that more
closely resembles contract damages, such as an award of back pay, is taxable.

Even after the tax status of each element of a plaintiff’s claimed damages is properly established, it is not
clear how the tax status of any particular element should affect the final calculation of damages. For example,
consider a case involving lost wages. If those wages had been paid properly, they would have been taxed when
earned. Therefore, an argument could be made that any award should be reduced to reflect the after-tax value based
on the tax rate the plaintiff was subject to in the year in question. On the other hand, an amount the plaintiff receives
for those lost wages may be taxable when the plaintiff receives them; thus an argument could be made that the
plaintiff’s damages should be enhanced so that the he or she actually receives, after taxes, the amount the jury
awarded. As a practical matter, these two factors may offset each other, in which case there is no reason to include a
jury instruction about the tax consequences of an award. For an example of the difficulty of resolving this issue, see
Wulf, 883 F.2d at 873. See also Johnston, 869 F.2d at 1580 (“We decline to require district courts to act as tax
consultants every time they grant back pay awards, speculating as to what deductions and shelters the plaintiff will
find, and then calculating the plaintiff's potential tax liability.”)

This instruction does not attempt to resolve these issue. In a case where the tax consequences of all or part
of a damages award are at issue, it will be necessary to supplement the language of this instruction to reflect the
particular circumstances of that case.
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7.3

Special Verdict Form: ADEA Damages—Pretext Case

[Updated: 6/14/02]

Special Verdict Form

Has [plaintiff] proven by a preponderance of the evidence that
were it not for age discrimination, [she/he] would not have been
[specify adverse action]?

Yes No

If “no,” answer no further questions. If “yes,” proceed to next
question.

What damages do you award [plaintiff] to compensate [him/her]
for lost pay and/or benefits that [she/he] would have received from
[defendant] if the age discrimination had not occurred?

$

Proceed to next question.

Has [plaintiff] proven [defendant] willfully violated federal law by
discriminating against [him/her] on the basis of [her/his] age?
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7.4

Special Verdict Form: ADEA Damages—Mixed Motive Case

[Updated: 6/14/02]

Special Verdict Form

Has [plaintiff] proven by a preponderance of the evidence that age
played a more than trivial role in [defendant]’s decision to [specify
adverse action]?

Yes No
If “no,” answer no further questions. If “yes,” proceed to next
question.

Has [defendant] proven that it would nevertheless have taken the
same action even if it had not considered [plaintiff]’s age?

Yes No
If “no,” proceed to next question. If “yes,” answer no further
questions.

What damages do you award [plaintiff] to compensate [him/her]
for lost pay and/or benefits that [she/he] would have received from
[defendant] if the age discrimination had not occurred?

$

Proceed to next question.

Has [plaintiff] proven [defendant] willfully violated federal law by
discriminating against [him/her] on the basis of [her/his] age?
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7.5 Equal Pay Act”' Damages'”
[Updated: 6/14/02]

Pattern Jury Instruction

The fact that I instruct you on damages does not represent any view by me that you should or
should not find [defendant] liable.

If you find that [defendant] unlawfully discriminated against [plaintiff] on the basis of [her/his]
sex by paying [her/him] different wages than it paid to [male/female] workers in jobs that
required substantially equal skill, effort and responsibility as [plaintiff]’s job and that were
performed under similar working conditions, you must then also determine whether
[defendant]’s conduct was “willful.”'** “Willful” means that [defendant] either knew that its
conduct was prohibited by federal law or showed reckless disregard for the matter.'** Under this
standard, [plaintiff] need not show that [defendant]’s conduct was outrageous and [she/he] need
not show direct evidence of [defendant]’s motivation. As I have said for motive, you may (but
do not have to) infer willfulness from the existence of those facts that you find have been proven
by a preponderance of the evidence.

Once you have determined whether [defendant]’s conduct was willful, you must then determine
the amount of damages, if any, that [plaintiff] has sustained.

If you find that [defendant] acted willfully, then [plaintiff] is entitled to damages for the period
from [date three years before complaint was filed] until today. You may award [plaintiff] an
amount equal to the difference between the amount of pay and benefits'* that [plaintiff] received
and the average amount that [male/female] employees with similar jobs, as I defined similarity
earlier, received.'®

If you find that [defendant] did not willfully discriminate, then you must consider only the time
from [date two years before complaint was filed] to today. The amount of your award should be
equal to the difference between the amount of pay and benefits that [plaintiff] received and the
average amount that [male/female] employees with similar jobs, as I defined similarity earlier,
received.

B7(You may also award [plaintiff] prejudgment interest in an amount that you determine is
appropriate to make [her/him] whole and to compensate [her/him] for the time between when
[she/he] was injured and the day of your verdict. It is entirely up to you to determine the
appropriate rate and amount of any prejudgment interest you decide to award.}

138%41f you find that [plaintiff] is entitled to damages for losses that will occur in the future, you
will have to reduce this amount, whatever it may be, to its present worth. The reason for this is
that a sum of money that is received today is worth more than the same money paid out in
installments over a period of time, since a lump sum today, such as any amount you might award
in your verdict, can be invested and earn interest in the years ahead.
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You have heard testimony concerning the likelihood of future inflation and what rate of interest
any lump sum could return. In determining the present lump sum value of any future earnings
you conclude [plaintiff] has lost or future damages [plaintiff] will suffer, you should consider
only a rate of interest based on the best and safest investments, not the general stock market, and
you may set off against it a reasonable rate of inflation.'*"}

140
{Tax Consequences}

131 Because the Equal Pay Act is substantively part of the Fair Labor Standards Act (FLSA), this instruction often
relies upon FLSA case law to interpret the Equal Pay Act.

132 This instruction does not ask the jury to assess liquidated damages because the amount of liquidated damages is
calculated automatically, by doubling the actual damages award. See 29 U.S.C. § 216(b) (2001). The only
variability in an award of liquidated damages is the defense provided by 29 U.S.C. § 260 for cases of good faith
errors. 29 U.S.C. § 260 (2001) (“[1]f the employer shows to the satisfaction of the court that the act or omission
giving rise to such action was in good faith and that he had reasonable grounds for believing that his act or omission
was not a violation of the Fair Labor Standards Act of 1938 ... the court may, in its sound discretion, award no
liquidated damages or award any amount thereof not to exceed the amount specified in section 216 of this title.”).
However the good faith question, unlike the question of willfulness, is explicitly committed to the discretion of the
court rather than the jury. See Fowler v. Land Mgmt. Groupe, Inc., 978 F.2d 158, 162-63 (4th Cir. 1992) (Title VII
and Equal Pay Act) (Ervin, C.J.) (discussing distinction between determinations of “willfulness” and “good faith”);
see also Loeb v. Textron, Inc., 600 F.2d 1003, 1020 (1st Cir. 1979) (ADEA) (Campbell, J.) (discussing the
applicability of the FLSA’s “good faith” requirement to the ADEA where the jury found the defendant had acted
“willfully”). As discussed in Fowler and Loeb, a jury could (correctly) answer the willfulness question differently
than the judge answers the good faith question.

13 Depending on whether or not the defendant’s conduct was willful, the plaintiff’s damages will be limited to a
period beginning three or two years, respectively, before the suit was filed,. See Reich v. Newspapers of New
England, Inc., 44 F.3d 1060, 1079 (1st Cir. 1995) (FLSA) (Torruella, C.J.) (interpreting 29 U.S.C. § 255 (2001)).

3% «“FLSA violations are willful where the employer ‘knew or showed reckless disregard for the matter of whether
its conduct was prohibited by the statute.”” Reich, 44 F.3d at 1079 (citing McLaughlin v. Richland Shoe Co., 486
U.S. 128, 133 (1988) (FLSA) (Stevens, J.)).

135 An award for lost benefits must be based on losses the plaintiff suffered, not the cost that the defendant avoided.
McMillan v. Massachusetts Soc’y for the Prevention of Cruelty to Animals, 140 F.3d 288, 305 (1st Cir. 1998) (Title
VII and Equal Pay Act) (Stahl, J.) (rejecting an award for lost benefits calculated as a percentage of lost salary
where there was no evidence that the plaintiff suffered any loss in benefits as a result of a reduced salary).
Therefore, in order to recover for lost insurance coverage, the plaintiff must show that he or she incurred out-of-
pocket expenses as a result of the lost or diminished insurance coverage. Id. Similarly, to recover for retirement
benefits, the plaintiff must show that the defendant employer’s contribution to retirement benefits was tied to the
plaintiff’s salary. Id.

¢ McMillan v. Massachusetts Soc’y for the Prevention of Cruelty to Animals, 140 F.3d 288, 305 (1st Cir. 1998)
(Title VII and Equal Pay Act) (Stahl, J.) (affirming back pay award calculated by comparing the plaintiff’s salary
with the average of the salaries of equivalent employees). Damages other than back pay, benefits and liquidated
damages are not available. See Vazquez v. Eastern Air Lines, Inc., 579 F.2d 107, 109 (1st Cir. 1978) (ADEA)
(Bownes, J.) (“courts have consistently refused to grant FLSA litigants compensatory damages, other than those
allowed under 29 U.S.C. § 216(b)”).

17 There is some conflict in the caselaw, however, about whether this is a question for the jury or for the court. The
First Circuit has generally held that “[t]he decision to award prejudgment interest is within the discretion of the trial
court.” Criado v. IBM Corp., 145 F.3d 437, 446 (1st Cir. 1998) (ADA) (Godbold, J.); accord Troy v. Bay State
Computer Group, Inc., 141 F.3d 378, 383 (1st Cir. 1998) (Title VII) (Boudin, J.); Hogan v. Bangor & Aroostook
R.R. Co., 61 F.3d 1034, 1038 (1st Cir. 1995) (ADA) (Lynch, J.); Powers v. Grinnell Corp., 915 F.2d 34, 41 (1st Cir.
1990) (ADEA) (Cyr, J.); Conway v. Electro Switch Corp., 825 F.2d 593, 602 (1st Cir. 1987) (Title VII) (Pettine, Sr.
Dist. J., D.R.I.); c.f. Heritage Homes of Attleboro, Inc. v. Seekonk Water Dist., 648 F.2d 761, 763 (st Cir.)
(continued next page)
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(sections 1981 and 1983) (Coffin, J.) (“we agree” that “prejudgment interest is required to make injured parties
whole when the injuries they suffer are not ‘intangible’”), rev’d on other grounds by 454 U.S. 807 (1981).
However, in at least one case, the court made this statement even though the trial court submitted the question of
prejudgment interest to the jury. Scarfo v. Cabletron Sys., Inc., 54 F.3d 931, 960-61 (1st Cir. 1995) (Title VII and
EPA) (Keeton, J., D. Mass.). In another case, the court implied that prejudgment interest is a jury question, citing
the rule that governs prejudgment interest in section 1983 cases, see discussion of the rule governing prejudgment
interest in section 1983 cases supra note 97: [P]laintiff did not request prejudgment interest from the jury. He was
therefore barred from subsequently seeking it from the judge.” Kolb v. Goldring, Inc., 694 F.2d 869, 875 (1st Cir.
1982) (ADEA) (Campbell, J.).
This confusion likely flows from the language of the court’s holding in Earnhardt v. Puerto Rico, 744 F.2d

1 (Ist Cir. 1984) (Title VII) (Bownes, J.), language that has been cited in most of the subsequent cases to discuss the
issue. In Earnhardt, a bench trial where the plaintiff did not request prejudgment interest until he filed a motion to
amend the judgment, the First Circuit held (without citation to any other authority):

The determination of the amount of damages is, absent legal error, a matter for

the finder of fact. It cannot be said that either prejudgment interest or an award

for lost fringe benefits must, as a matter of law, be part of the damages awarded

in a Title VII case. The question of whether they are necessary to make a

plaintiff whole is within the discretion of the district court.

Id. at 3.

Considering all of these cases, it appears that an award of prejudgment interest in an Equal Pay Act case is
within the court’s discretion, but the court may exercise that discretion by submitting the question to the jury. This
bracketed paragraph may be used in cases where the question of prejudgment interest is submitted to the jury.

Prejudgment interest is not available if the plaintiff is awarded liquidated damages. Powers v. Grinnell
Corp., 915 F.2d 34, 41 (1st Cir. 1990) (ADEA) (Cyr, J.).

1% These bracketed paragraphs may be used in cases where the plaintiff’s claimed damages include future losses,
such as retirement benefits, that must be reduced to net present value. See Loeb v. Textron, Inc., 600 F.2d 1003,
1021 (1st Cir. 1979) (ADEA) (Campbell, J.) (“any pension benefits due a prevailing plaintiff normally should be
liquidated as of the date damages are settled, and should approximate the present discounted value of plaintiff’s

interest” (internal citation omitted)).
139

“The discount rate should be based on the rate of interest that would be earned on the ‘best and safest
investments.”” Jones & Laughlin Steel Corp. v. Pfeifer, 462 U.S. 523, 537 (1983) (longshoreman’s workers’
compensation) (Stevens, J.) (quoting Chesapeake & Ohio Ry. Co. v. Kelly, 241 U.S. 485, 491 (1916) (Federal
Employers’ Liability Act) (Pitney, J.)). The “best and safest investments” are those which provide a “risk-free
stream of future income,” not those made by “investors who are willing to accept some risk of default.” Pfeifer, 462
U.S. at 537; Kelly, 241 U.S. at 490-91.

140 Whether the damages a plaintiff recovers are taxable depends on both the statutory source of the recovery and the
type of injury the plaintiff sustained, because the federal tax code excludes from taxable income “any damages
...received . .. on account of personal physical injuries or physical sickness.” 26 U.S.C. § 104; see also, e.g.,
O’Gilvie v. United States, 519 U.S. 79 (1996) (tax case; medical malpractice) (Breyer, J.) (punitive damages awards
are taxable); Commissioner v. Schleier, 515 U.S. 323 (1995) (tax case; ADEA) (Stevens, J.) (back pay and
liquidated damages awards in ADEA case are both taxable); United States v. Burke, 504 U.S. 229 (1992) (tax case;
Title VII) (Blackmun, J.) (before 1991 amendment, Title VII damages were not “tort-like” and thus were taxable);
Dotson v. United States, 87 F.3d 682, 685-86 (5th Cir. 1996) (tax case; ERISA) (Dennis, J.) (applying Schleier and
Burke in ERISA case); Wulf v. City of Wichita, 883 F.2d 842, 871-75 (10th Cir. 1989) (section 1983) (Anderson, J.)
(examining decisions by the Third, Fourth and Ninth circuits); Johnston v. Harris County Flood Control Dist., 869
F.2d 1565, 1579-80 (5th Cir. 1989) (Title VII and section 1983) (Gee, J.) (“The distinction between the § 1983
award and the Title VII award is important for federal income tax purposes.”); Thompson v. Commissioner, 866
F.2d 709, 712 (4th Cir. 1989) (Wilkins, J.) (tax case: Title VII and Equal Pay Act). As a general rule, tort-type
damages are non-taxable, even if they include damages based on the plaintiff’s lost wages, but an award that more
closely resembles contract damages, such as an award of back pay, is taxable.

Even after the tax status of each element of a plaintiff’s claimed damages is properly established, it is not
clear how the tax status of any particular element should affect the final calculation of damages. For example,
consider a case involving lost wages. If those wages had been paid properly, they would have been taxed when
(continued next page)
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earned. Therefore, an argument could be made that any award should be reduced to reflect the after-tax value based
on the tax rate the plaintiff was subject to in the year in question. On the other hand, an amount the plaintiff receives
for those lost wages may be taxable when the plaintiff receives them; thus an argument could be made that the
plaintiff’s damages should be enhanced so that the he or she actually receives, after taxes, the amount the jury
awarded. As a practical matter, these two factors may offset each other, in which case there is no reason to include a
jury instruction about the tax consequences of an award. For an example of the difficulty of resolving this issue, see
Wulf, 883 F.2d at 873. See also Johnston, 869 F.2d at 1580 (“We decline to require district courts to act as tax
consultants every time they grant back pay awards, speculating as to what deductions and shelters the plaintiff will
find, and then calculating the plaintiff's potential tax liability.”)

This instruction does not attempt to resolve these issue. In a case where the tax consequences of all or part
of a damages award are at issue, it will be necessary to supplement the language of this instruction to reflect the
particular circumstances of that case.
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7.6

Special Verdict Form: Equal Pay Act Damages

[Updated: 6/14/02]

Special Verdict Form

Has [plaintiff] proven by a preponderance of the evidence that
[defendant] violated federal law by discriminating against
[her/him] on the basis of sex by paying [her/him] less than
[male/female] workers in jobs that require substantially equal skill,
effort and responsibility, and that are performed under similar
working conditions?

Yes No
If “no,” answer no further questions. If “yes,” proceed to next
question.

Has [plaintiff] proven that [defendant] committed this violation of
federal law willfully?

Yes No

If “no,” proceed to next question. If “yes,” proceed to question 4.

What damages do you award [plaintiff] to compensate [her/him]
for lost pay and/or benefits that [she/he] would have received from
[defendant], from [date two years before plaintiff filed his or her
complaint] until today, if the sex discrimination had not occurred?

Yes No

Answer no further questions.

What damages do you award [plaintiff] to compensate [her/him]
for lost pay and/or benefits that [she/he] would have received from
[defendant], from [date three years before plaintiff filed his or her
complaint] until today, if the sex discrimination had not occurred?

$
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8.1 Punitive Damages—Bifurcated141 Trial
[Updated: 4/11/03]

Introductory Note

This instruction is for Title VII, ADA, section 1981, and section 1983 cases. Use
Instruction 7.2 for ADEA cases and Instruction 7.5 for Equal Pay Act cases. Punitive damages
are available under 42 U.S.C. § 1981 for racial discrimination, under 42 U.S.C. § 1981a for
discrimination prohibited under Title VII and Subchapter I of the Americans with Disabilities
Act, and under 42 U.S.C. § 1983 for civil rights discrimination. 42 U.S.C. §§ 1981, 1981a(a),
1983 (2001); lacobucci v. Boulter, 193 F.3d 14, 25-26 & n.7 (1st Cir. 1999) (Section 1983)
(Selya, J.) (holding case law decided under section 1981a applicable to section 1983 punitive
damages awards);, McKinnon v. Kwong Wah Rest., 83 F.3d 498, 507 (Ist Cir. 1996) (Title VII)
(Rosenn, J.) (“[Section 1981a] permits courts to award damages in cases of intentional
discrimination . . . in the same circumstances as such awards are permitted under 42 U.S.C.
§ 1981 for race discrimination.”). Punitive damages are not available under section 202 of the
ADA, 42 U.S.C. § 12132 (public entity discrimination), section 504 of the Rehabilitation Act, 29
U.S. C. § 794(a) (discrimination by entities that receive federal funding), or Title VI of the Civil
Rights Act, 42 US.C. § 2000d (racial discrimination in federally funded programs and
activities). Barnes v. Gorman, 122 S. Ct. 2097, 2103 (2002).

In any event, punitive damages generally are not available against a government,
government agency, or a political subdivision. 42 U.S.C. § 1981a(b)(1) (2001); City of Newport
v. Fact Concerts, Inc., 453 U.S. 247, 270-71 (1981) (Blackmun, J.) (holding that punitive
damages are not available in a section 1983 action against a municipality, and noting that
similar immunity applied to “other units of state and local government”); Heritage Homes of
Attleboro, Inc. v. Seekonk Water Dist., 670 F.2d 1, 1-4 (1st Cir. 1982) (Coffin, J.) (applying the
City of Newport holding to section 1981 actions).

Pattern Jury Instruction

Now that you have found [defendant] liable, you may award punitive damages to [plaintiff]
under some circumstances. To obtain punitive damages, [plaintiff] must prove by a
preponderance of the evidence that in [specify adverse action], [defendant] either knew that its
actions violated federal law or acted with reckless or callous'* indifference to that risk. If
[plaintiff] satisfies this requirement, it is entirely up to you whether or not to award punitive
damages. But it should be presumed that [plaintiff] has been made whole by compensatory
damages, so you should award punitive damages only if [defendant’s] culpability is so
reprehensible as to warrant further sanctions to achieve punishment or deterrence.'*

144 {The [protected characteristic] discrimination here was on the part of [identify individual(s)].
You may hold [defendant] liable in punitive damages for [his/her/their] conduct only if you find
that [defendant] ratified or authorized [his/her/their] actions or that [he/she/they] committed the
wrongful conduct while [he/she/they] were serving in a managerial capacity'* and were acting
within the scope of [his/her/their] employment. Conduct is within the scope of employment if
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the conduct is the kind of activity the employee was hired to perform and was actuated at least in
part by the purpose to serve [defendant].}

146 {However, if you determine that [his/her/their] [protected characteristic] discrimination was
contrary to [defendant]’s good faith efforts to comply with the federal law forbidding [protected
characteristic] discrimination, [plaintiff] is not entitled to punitive damages. In determining the
good faith of [defendant], you may consider whether [defendant] instituted policies prohibiting
discrimination, and trained its personnel to ensure equal treatment of [appropriate category, e.g.,
women]. On this issue of good faith, the defendant bears the burden of proof.}

If you decide to award punitive damages, the amount'*’ to be awarded is also within your sound
discretion. The purpose of a punitive damage award is to punish a defendant or deter a defendant
and others from similar conduct in the future. Factors you may consider include, but are not
limited to, the nature of [defendant]’s conduct (how reprehensible or blameworthy was it), the
impact of that conduct on [plaintiff], the ratio between the actual compensatory damages and the
punitive damages,'* the relationship between [plaintiff] and [defendant], the likelihood that
[defendant] or others would repeat the conduct if the punitive award is not made, and any other
circumstances shown by the evidence, including any mitigating or extenuating circumstances
that bear on the size of such an award.'* You may determine reprehensibility by considering
whether the harm was physical as opposed to economic; whether the conduct showed
indifference to or disregard for the health or safety of others; whether the target of the conduct
has financial vulnerability; whether the conduct involved repeated actions or was an isolated
instance; and whether the harm was the result of intentional malice, trickery, deceit, or mere
accident."’

' This instruction is designed for cases that have been bifurcated to remove the question of punitive damages from
the initial stages of the trial. If the trial has not been bifurcated, the first sentence of the instruction must be
modified to reflect that fact.
"2 The propriety of the use of the term “callous indifference” may be debated. The statute refers only to “malice”
and “reckless indifference” when authorizing punitive damages. 42 U.S.C. § 1981a(b)(1) (2001) (providing for
punitive damages when defendant “engaged in a discriminatory practice or discriminatory practices with malice or
with reckless indifference to the federally protected rights of an aggrieved individual”); see also Romano v. U-Haul
Int’l, 233 F.3d 655, 669 (1st Cir. 2000) (Title VII) (Torruella, C.J.); Marcano-Rivera v. Pueblo Int’l, Inc., 232 F.3d
245, 253-54 (1st Cir. 2000) (ADA) (Torruella, C.J.) (discussing only “malice” and “reckless indifference”).
However, the Supreme Court and the First Circuit have both stated that Congress modeled the punitive
damages language of section 1981a on the language used in Smith v. Wade, 461 U.S. 30 (1983) (Section 1983)
(Brennan, J.). See Kolstad v. American Dental Ass’n, 527 U.S. 526, 535-36 (1999) (Title VII) (O’Connor, J.);
lacobucci v. Boulter, 193 F.3d 14, 26 n.7 (Ist Cir. 1999) (Section 1983) (Selya, J.); see also McKinnon v. Kwong
Wah Rest., 83 F.3d 498, 507 (1st Cir. 1996) (Title VII) (Rosenn, J.) (“The legislative history of the Section notes:
Plaintiffs must . . . establish[] that the employer acted with malice or reckless or callous indifference to their
rights . . . to recover punitive damages.” (citations omitted)). Smith used the term “callous” as well as “reckless.”
Not surprisingly, then, several First Circuit cases have continued to use the “callous indifference” language, despite
its absence from the language of section 1981a. Dimarco-Zappa v. Cabanillas, 238 F.3d 25, 37 (1Ist Cir. 2001)
(Section 1983) (Torruella, J.) (citing Smith v. Wade, 461 U.S. 30, 56 (1983)); Iacobucci, 193 F.3d at 26 (same).
There is no indication in the language of any of these opinions that the use or omission of the word
“callous” was conscious or significant. Instead, the courts all emphasize the importance of finding that the
defendant acted in disregard of a “subjective consciousness” of the risk that his or her conduct might violate federal
law. Therefore, in order for a party to object to the use (or omission) of the word “callous” from a jury instruction,
that party would have to distinguish cases like Smith, Dimarco-Zappa, and Iacobucci that used the words “reckless”
and “callous” seemingly interchangeably.
(continued next page)
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' This language comes from State Farm Mutual Auto Ins. Co. v. Campbell, 2003 U.S. LEXIS 2713 at *21, U.S.
Supreme Court, April 7, 2003.
% The next two bracketed paragraphs of this instruction are for vicarious liability cases. Romano v. U-Haul Int’l,
233 F.3d 655 (1st Cir. 2000) (Title VII) (Torruella, C.J.), describes Kolstad v. American Dental Ass’n, 527 U.S. 526
(1999) (Title VII) (O’Connor, J.), as permitting vicarious liability for punitive damages in four situations:

(1) when the agent has been authorized by the principal to commit the

misconduct in question; (2) when the principal recklessly employed the unfit

agent; (3) when the agent, acting in a managerial capacity, committed the

misconduct within the scope of employment; or, (4) when the agent’s bad act

was subsequently approved the by principal.
233 F.3d at 669. The instruction deals only with situations (3) and (4), the ones most likely to arise. It also reflects
the Romano description of a Kolstad limitation: “absolving an employer from liability for punitive damages if a
good-faith effort to comply with the requirements of Title VII is made.” Id. According to Romano, this is an
affirmative defense where the defendant bears the burden of proof: “We hold that a written non-discrimination
policy is one indication of an employer’s efforts to comply with Title VII. But a written statement, without more, is
insufficient to insulate an employer from liability. A defendant must also show that efforts have been made to
implement its policy, through education of its employees and active enforcement of its mandate.” Id. at 670; see
also Kolstad, 527 U.S. at 544-46 (outlining the justification for the “good faith effort” safe harbor).
5 Kolstad v. American Dental Ass’n, 527 U.S. 526 (1999) (Title VII) (O’Connor, J.), said that there is “no good
definition” of this term, that it involves “a fact-intensive inquiry,” quotes a treatise that “[i]Jn making this
determination, the court should review the type of authority that the employer has given to the employee, the amount
of discretion that the employee has in what is done and how it is accomplished” and concludes by saying: “Suffice it
to say here that the examples provided in the Restatement of Torts suggest that an employee must be ‘important,’
but perhaps need not be the employer’s ‘top management, officers, or directors,” to be acting ‘in a managerial
capacity.”” Id. at 543 (discussing the problem of trying to define “managerial capacity”); see also 1 L. Schlueter &
K. Redden, Punitive Damages, § 4.4(B)(2)(a), at 183-89 (4th ed. 2000); 2 J. Kircher & C. Wiseman, Punitive
Damages: Law and Practice, § 24:05, at 24-19 to 24-24 (2000) (formerly edited by, and cited in Kolstad as, J.
Ghiardi & J. Kircher); Restatement (Second) of Torts § 909 (1977); Restatement (Second) of Agency § 217C
(1957).
16 This bracketed paragraph should only be used in cases where the employee who committed the wrongful conduct
was serving in a managerial capacity. In cases where the employer ratified or authorized the discriminatory actions,
this defense is not available. See Kolstad v. American Dental Ass’n, 527 U.S. 526, 542-45 (1999) (Title VII)
(O’Connor, J.).
""Under section 1981a, the total damages available (including both punitive and other damages) are limited
according to the number of employees employed by the defendant. 42 U.S.C. § 1981a(b)(3). However, the section
also provides that “the court shall not inform the jury of [these] limitations.” 1d. § 1981a(c)(2).
148 State Farm Mutual Auto Ins. Co. v. Campbell, 2003 U.S. LEXIS 2713 at *31, U.S. Supreme Court, April 7,
2003, states that few awards exceeding a single-digit ratio will satisfy due process and that anything over 4 to 1
“might be close to the line of constitutional impropriety.” Id.
149 The Supreme Court upheld a state law punitive damage instruction and verdict in 1991 in Pacific Mutual Life
Insurance Co. v. Haslip, 499 U.S. 1, 18 (1991), with the following cautionary observation: “One must concede that
unlimited jury discretion—or unlimited judicial discretion for that matter—in the fixing of punitive damages may
invite extreme results that jar one’s constitutional sensibilities.” The Court proceeded to say that “general concerns
of reasonableness and adequate guidance from the court when the case is tried to a jury properly enter into the
constitutional calculus.” Id. It upheld the punitive damage verdict in Haslip after careful review of the jury
instructions, pointing out that “the trial court expressly described for the jury the purpose of punitive damages,
namely ‘not to compensate the plaintiff for any injury’ but ‘to punish the defendant’ and ‘for the added purpose of
protecting the public by [deterring] the defendant and others from doing such wrong in the future.”” Id. at 19
(alteration in original). The Court specifically pointed out, but did not indicate whether it was determinative, that
“[alny evidence of [the defendant’s] wealth was excluded from the trial in accord with Alabama law.” Id. The
Court recognized that the jury instruction:

gave the jury significant discretion in its determination of punitive damages.

But that discretion was not unlimited. It was confined to deterrence and

retribution, the state policy concerns sought to be advanced. And if punitive
(continued next page)
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damages were to be awarded, the jury “must take into consideration the

character and the degree of the wrong as shown by the evidence and necessity of

preventing similar wrong.” The instructions thus enlightened the jury as to the

punitive damages’ nature and purpose, identified the damages as punishment for

civil wrongdoing of the kind involved, and explained that their imposition was

not compulsory.
That was sufficient, given the post-trial procedures that Alabama provided for scrutinizing punitive awards where,
after trial, trial or appellate judges review the culpability of the conduct, the desirability of discouraging others, the
impact upon parties and other factors such as the impact on innocent third parties. Id. at 20-21. The Supreme Court
explicitly declined to impose the clear and convincing evidence standard for punitive damages and upheld
Alabama’s lesser standard (“reasonably satisfied from the evidence”). Id. at 23 n.11. We have tried to incorporate
the Haslip criteria, such as they are, into this instruction.

In her dissent, Justice O’Connor went further:

States routinely authorize civil juries to impose punitive damages without

providing them any meaningful instructions on how to do so. Rarely is a jury

told anything more specific than “do what you think best.”

In my view, such instructions are so fraught with uncertainty that they

defy rational implementation. Instead, they encourage inconsistent and

unpredictable results by inviting juries to rely on private beliefs and personal

predilections. Juries are permitted to target unpopular defendants, penalize

unorthodox or controversial views, and redistribute wealth. Multimillion dollars

losses are inflicted on a whim. While I do not question the general legitimacy of

punitive damages, I see a strong need to provide juries with standards to

constrain their discretion so they may exercise their power wisely, not

capriciously or maliciously. The Constitution requires as much.
Id. at 42-43 (internal citations omitted). Justice O’Connor found the trial court’s jury instructions in Haslip wanting;
they “provided no meaningful standards to guide the jury’s decision to impose punitive damages or to fix the
amount. Accordingly, these instructions were void for vagueness.” Id. at 43. And even if they were not
unconstitutionally vague, “they plainly offered less guidance than is required under the due process test.” Id.
Finally, she concluded that post-verdict judicial review “is incapable of curing a grant of standardless discretion to
the jury.” Id. Justice O’Connor did quote from the Alabama Supreme Court’s list of seven factors “that it considers
relevant to the size of a punitive damages award” and said that those seven standards “could assist juries to make
fair, rational decisions.” Id. at 51-52. The seven factors were:

(1) Punitive damages should bear a reasonable relationship to the harm that is

likely to occur from the defendant’s conduct as well as to the harm that actually

has occurred. If the actual or likely harm is slight, the damages should be

relatively small. If grievous, the damages should be much greater.

(2) The degree of reprehensibility of the defendant’s conduct should be

considered. The duration of this conduct, the degree of the defendant’s

awareness of any hazard which his conduct has caused or is likely to cause, and

any concealment or “cover-up” of that hazard, and the existence and frequency

of similar past conduct should all be relevant in determining this degree of

reprehensibility.

(3) If the wrongful conduct was profitable to the defendant, the punitive

damages should remove the profit and should be in excess of the profit, so that

the defendant recognizes a loss.

(4) The financial position of the defendant would be relevant.

(5) All the costs of litigation should be included, so as to encourage plaintiffs to

bring wrongdoers to trial.

(6) If criminal sanctions have been imposed on the defendant for his conduct,

this should be taken into account in mitigation of the punitive damages award.

(7) If there have been other civil actions against the same defendant, based on

the same conduct, this should be taken into account in mitigation of the punitive

damages award.
(continued next page)
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Id. (quoting Green Oil Co. v. Hornsby, 539 So. 2d 218, 223-24 (Ala. 1989)). We have not tried to incorporate
factors (3) through (7) into this instruction.

Justice O’Connor reiterated her concerns in TXO Production Corp. v. Alliance Resources Corp., 509 U.S.
443,472 (1993) (dissent). She said there that:

juries sometimes receive only vague and amorphous guidance. Jurors may be

told that punitive damages are imposed to punish and deter, but rarely are they

instructed on how to effectuate those goals or whether any limiting principles

exist. Although this Court has not held such instructions constitutionally

inadequate, it cannot be denied that the lack of clear guidance heightens the risk

that arbitrariness, passion, or bias will replace dispassionate deliberation as the

basis for the jury’s verdict.
Id. at 474-75. Justice O’Connor expressed concern that unlike the jury instructions in Haslip, the instructions in
TXO “specifically directed the jury to take TXO’s wealth into account.” Id. at 489. She was not willing to “say that
consideration of a defendant’s wealth is unconstitutional,” id. at 491, but found the risk of prejudice “especially
grave” where the jury was told of the out-of-state defendant’s extraordinary resources estimated at $2 billion and the
primary plaintiffs’ residence in the forum state. Id. at 492-93. Given the repeated emphasis on these factors in the
plaintiffs’ closing arguments, Justice O’Connor found it “likely, if not inescapable, that the jury was influenced
unduly by TXO’s out-of-state status and its large resources.” Id. at 495.

The general focus of other recent Supreme Court cases on the topic of punitive damages, Cooper Industries
Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424 (2001); BMW of North America, Inc. v. Gore, 517 U.S. 559
(1996); Honda Motors Co. v. Oberg, 512 U.S. 415 (1994); Browning-Ferris Industries of Vermont, Inc. v. Kelco
Disposal, Inc., 492 U.S. 257 (1989); Bankers Life & Casualty Co. v. Crenshaw, 486 U.S. 71 (1988), has been on the
standards of appellate review for punitive damage awards, not the standards (if any) that should guide jurors.
Appellate courts are instructed to consider “(1) the degree of the defendant’s reprehensibility or culpability; (2) the
relationship between the penalty and the harm to the victim caused by the defendant’s actions; and (3) the sanctions
imposed in other cases for comparable misconduct.” Leatherman, 532 U.S. at 425 (citations omitted); accord BMW,
517 U.S. at 574-75. As the First Circuit noted in Zimmerman v. Direct Federal Credit Union, 262 F.3d 70 (1st Cir.
2001) (Title VII) (Selya, J.):

BMW furnishes three general guideposts for conducting such a review: (1) What

is the degree of reprehensibility of the defendant's conduct? (2) What is the ratio

between the compensatory and punitive damages? (3) What is the difference

between the punitive damage award and the civil penalties imposed for

comparable conduct?
Id. at 81 (citing BMW, 517 U.S. at 575). The first two standards are reflected in the jury instruction. We have not
incorporated the third—the sanctions imposed in other cases—on the reasoning that it is more a subject for judicial,
not jury, determination. In theory, however, evidence could be introduced concerning other sanctions for a jury to
consider.

With all the attention the Supreme Court has given to the constitutionality of punitive damages under state
law, apart from Kolstad v. American Dental Ass’n, 527 U.S. 526 (1999), it has had little, if anything to say about the
standards used in federal law cases either as a matter of constitutional law or under its supervisory powers.

1% This list of factors comes directly from State Farm Mutual Auto Ins. Co. v. Campbell, 2003 U.S. LEXIS 2713 at
*20, U.S. Supreme Court, April 7, 2003, where the Court reiterates that degree of culpability is the most important
factor. Campbell also said: “A jury must be instructed, furthermore, that it may not use evidence of out-of-state
conduct to punish a defendant for action that was lawful in the jurisdiction where it occurred.” 2003 U.S. LEXIS
2713 at *26. Such an instruction will ordinarily not be pertinent in a federal law claim.
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